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Statement of Questions Presented 

The questions presented are: 

X. Whether the record establishes beyond a reasonable 
doubt that appellant did not assert the Fifth Amendment 
privilege against self-incrimination in response to certain 
questions put to him by a subcommittee of the House 
Committee on Un-American Activities. 

2. Whether a witness before a Congressional committee 
may be held in contempt for refusing to answer questions 
when he was not specifically directed to answer such ques¬ 
tions and his reasons for refusing to answer them were not 
rejected or overruled. 

3. Of the twenty members of the indicting Grand Jury, 
ten were Government employees and, in addition, two were 
wives of Government employees. A question is presented 
as to whether the court below’ improperly denied appellant’s 
request for a hearing to investigate the qualifications of the 
Grand Jury in the face of a detailed offer of proof and 
affidavits showing the existence of a climate of opinion 
among Government employees that they would jeopardize 
their tenure or provoke investigation by failing to indict the 
appellant at the Government’s request 

4. Whether the conviction must be reversed because the 
Government failed to prove a material ingredient of the 
offense—a valid subcommittee. 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from a judgment of conviction (App. 
140) under an indictment charging violation of 2 U. S. C., 
Section 192. The judgment was entered on March 1, 1951 
(App. 141). Notice of appeal was filed on March 1, 1951 
(App. 141). Jurisdiction of this Court is conferred by 
Section 17-101, D. C. Code and 28 U. S. C., Section 1291. 

Statement of the Case 

I. The Proceedings Before the Subcommittee of 
the Committee on Un-American Activities 
of the House of Representatives 

The defendant, Julius Emspak, is the General Secretary- 
Treasurer of the United Electrical, Radio and Machine 
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Workers of America (App. 160), (hereafter referred to as 
UE or the Union), a national labor union representing em¬ 
ployees in the electrical, radio and machine industry. He 
appeared on December 5, 1949 before a one-man Subcom¬ 
mittee of the Committee on Un-American Activities of the 
House of Representatives consisting of Representative 
Morgan M. Moulder (App. 159, 239). The hearings in 
which the appellant testified were subsequently printed by 
the Committee and are contained in a pamphlet entitled, 
“Hearings Regarding Communist Infiltration of Labor 
Unions—Part II”, Hearings before the Committee on Un- 
American Activities, House of Representatives, December 
5 and 6, 1949, 81st Cong., 1st Session, Washington, D. C. 
1950 (App. 158). • ' 

During the course of the hearings appellant was asked 
approximately 239 questions. These questions dealt with 
the position of the witness, his background, the structure 
of the Union, the extent of its membership and bargaining 
commitments, the number of its organizers, the manner of 
their appointment, the composition of the Executive Board, 
the number of the Union’s international representatives 
and their duties, the duties of the Union’s Executive Com¬ 
mittee, the manner in which grievances are adjusted, the 
official publication of the Union, the alleged similarity in 
policy between the Union publication and the Communist 
Party, the signing by the witness of a non-Communist affi¬ 
davit which was filed with the National Labor Relations 
Board, and related matters. The witness answered all of 
these questions fully and frankly (App. 159-199). 

Included within the 239 questions which the witness was 
asked were a series of approximately 68 questions which 
are set out in counts 1-68 of the indictment (App. 4-13). 
In answer to these questions, the witness claimed the Fifth 
Amendment protection against self-incrimination (App. 
167-180, 191, 193-195). Of these 68 questions, some 58 
sought from the witness information as to the identity of 
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and his acquaintance with certain named individuals (App. 
4-12). Two counts in the indictment (counts 59 and 60) 
were based upon the witness’ refusal to answer questions 
concerning his affiliation with two organizations, the Na¬ 
tional Federation of Constitutional Liberties and the Civil 
Rights Congress (App. 12). The remaining counts in the 
indictment (61-68) are based upon the witness’ refusal to 
answer certain questions with respect to his alleged memr 
bership in the Communist Party (App. 12-13). 

The appellant, together with 15 other individuals, WAS 
indicted for violation of Sec. 192 of Title 2, United States 
Code, by a Grand Jury impanelled on October 3,1950 (App. 
4-13,116-117; 95 F. Supp. 1012). 1 

Of the 16 individuals thus indicted the following in ad¬ 
dition to appellant are officials or members of the Union: 
Thomas J. Fitzpatrick, Thomas Quinn, James J. Matles, 
Frank Panzino, Talmadge Raley, Esther Tice. Of these 
seven individuals two, appellant and Thomas Quinn, 2 were 
alone found guilty of contempt 

The citations for contempt of the seven individuals re¬ 
sulted from three separate groups of hearings before, sub¬ 
committees of the Committee on Un-American Activities of 
the House of Representatives. The first series of hearings 
was held before a Subcommittee of the House Un-American 
Activities Committee on August 9, 10, and 11, 1949.. Two 
officials of the Union, Thomas J. Fitzpatrick and Thomas 

1 The following individuals were indicted for failure to answer 
questions before a Subcommittee of the Committee of Un-American 
Activities of the House of Representatives: Julius Emspak, Thomas 
J. Fitzpatrick, Thomas Quinn, James J. Matles, Philip Bart, Frank 
Panzino, Talmadge Raley, Pasquale L. J. Branca, Clarence Hiskey, 
Esther Tice, Frank Hashmall, Louise Berman, Steve Nelson, Gio¬ 
vanni R. Lomanitz, Marcel Scherer, David J. Bohm. In addition 
Earl Russell Browder was indicted at about the same time for fail¬ 
ure to answer questions before a Subcommittee of the Committee on 
Foreign Relations of the United States Senate. 

2 See Quinn v. 17. S. t No. 11,003, appeal pending in this Court. 
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Quinn, appeared at these hearings and were cited for con¬ 
tempt. 3 

At the second group of hearings, held on December 5 and 
6, 1949 before a Subcommittee of the Committee on Un- 
American Activities of the House of Representatives to 
which reference has already been made, the appellant testi¬ 
fied, as did James J. Matles, the Union’s Director of Or¬ 
ganization. The third Un-American Activities Committee 
hearings involving the Union were held from July 12 to 
15th, 1950. 4 As a result of their appearance at these hear¬ 
ings Talmadge Rale> and Esther Tice were indicted. 


II. Background and the Context of the 
Claim of Privilege 3 

Long before appellant’s appearance before the Sub¬ 
committee a series of public documents (App. 240) issued 
by Congressional committees and, in particular, by the 
House Un-American Activities Committee had officially 
accused him of Communism and of affiliation with Com¬ 
munist organizations and had published charges by a num¬ 
ber of witnesses to the same effect. 

On March 29, 1944, the then House Special Committee 
on Un-American Activities in Report No. 1311 on the CIO 
Political Action Committee denounced appellant as a 
Communist (at p. 103, App. 241). 

In September and October of 1948, a special Subcommit¬ 
tee of the Committee on Education and Labor of the House 


3 The hearings have been printed in a pamphlet and are entitled 
“Hearings Regarding Communist Infiltration into Labor Unions— 
Part I”, 81st Congress, 1st Session, Washington, 1949. 

4 These hearings have been printed in a pamphlet and are entitled 
“Hearings Regarding Communist Activities in the Cincinnati, Ohio 
Area—Part I”, 81st Congress, 2nd Session, Washington, 1950. 

5 The facts upon which this portion of the statement of the case 
rests appear in a stipulation agreed to by the parties, and filed on 
February 15, 1951 (App. 215, 238) and admitted into evidence (App. 
220 - 222 ). 
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of Representatives held hearings pursuant to an authoriza¬ 
tion by the then chairman of the Committee, Representative 
Fred Hartley, Jr., “to ascertain whether or not the objec¬ 
tives, methods and means used and proposed by Commu¬ 
nist leaders in the United Electrical, Radio and Machine 
Workers of America, CIO, are in violation of any Federal 
statute, endanger peaceful industrial relations between em¬ 
ployers and employees, jeopardize our free enterprise sys¬ 
tem, and threaten the security of our Government.” “Hear- 
- ings Before a Special Subcommittee of the Committee on 
Education and Labor, House of Representatives, 80th Con¬ 
gress, 2nd Session: Investigation of Communist Infiltra¬ 
tion of UERMWA”, Washington, D. C., 1949 (App. 242- 
244). 

Thereafter, the Special Subcommittee issued an Interim 
Report dated December 14, 1948, which charged that ap¬ 
pellant and other officers of the Union were Communists 
(App. 245). . .. . 

Thereafter, on August 15, 1949, the Committee on Un- 
American Activities released a document entitled “100 
Things to Know About Communists” which cited the name 
of appellant as an illustration of a Communist officer of a 
labor union (App. 245)^ 

At the August 1949 hearings already referred to, which 
resulted in the indictment of Thomas J. Fitzpatrick and 
Thomas Quinn, the counsel for the Un-American Activities 
Committee announced (at p. 541; App. 245) that the pur¬ 
pose of the hearing was to investigate alleged Com¬ 
munism in the Union. 

The hearing contains detailed testimony charging appel¬ 
lant and a great number of other Union officials with Com¬ 
munism or affiliation with Communist organizations -(at 
pp. 643-645, 651-681; App. 246, 276-350). 

Almost all of the individuals referred to in Counts-T'to 
58 of the indictment have been listed as Communists or 
as affiliated with Communist organizations in publications 
of the House Un-American Activities Committee and the 
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House Labor Committee. These publications include 
House Report No. 1311 of March 29,1944, already referred 
to (App. 246); a reference exhibit entitled “Officials of 
the UERMWA with Communist or Communist Front Affil¬ 
iations” submitted on September 29, 1948, to the House 
Committee on Education and Labor by J. B. Matthews, Re¬ 
search Director of the House Committee on Un-American 
Activities (App. 246, 68-85); House Report No. 1115 of 
the Committee on Un-American Activities on “The Civil 
Rights Congress as a Communist-front Organization” 
(App. 247); and the Hearings of August 9, 1949, involving 
the Union already referred to (App. 248).® 

6 The following persons referred to in the indicted counts of the 
indictment have been designated as Communists and as affiliated 
with Communist organizations: 

Indictment 

Name Source and Page Reference Count No. 


Berman, Irene 
Bernard, John T. 

Matthews Exhibit, p. 3 

House Report No. 1311, pp. 50, 53, 
61, 80 

1949 Hearings, p. 654 

42 

50,51 

Besch, Peter 

Matthews Exhibit, p. 3 

• 52 

Bittman, John 

House Report No. 1115, p. 31 
Matthews Exhibit, p. 3 

39 

Bjorkland, Allan 

House Report No. 1311, p. 62 
Matthews Exhibit, p. 3 

43 

Brandt, Carl 

Matthews Exhibit, p. 3 

31 

Clough, A1 

Matthews Exhibit, p. 4 

32 

DeMaio, Ernest 

House Report No. 1311, pp. 62, 104 
House Report No. 1115, p. 31 

1949 Hearings, p. 657 

21 

Elconin, Wm. B. 

House Report No. 1311, p. 57 

1949 Hearings, p. 658 

. 40 

Fiering, Henry 

House Report No. 1311, p. 104 
House Report No. 1115, p. 32 

1949 Hearings, p. 659 

22 

Foley, Thomas 

House Report No. 1311, pp. 50, 62 
1949 Hearings, p. 660 

44 

Garfield, Arthur 

House Report No. 1115 

Matthews Exhibit, p. 7 

20 

Gorelick, Jack 

1949 Hearings, p. 661 

11 

Harley, Hugh 

Matthews Exhibit, p. 9 

19; 


(Footnote continued on page 7) 

■ ■ 
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Counts 59 and 60 in the indictment are based upon the 
refusal of the appellant to answer questions with respect 
to the National Federation for Constitutional Liberties 
and the Civil Bights Congress. House Beport No. 1115 
of September 2, 1947, to which reference has already been 
made, states (at p. 14, App. 250): 

“The character of the Civil Bights Congress is 
amply demonstrated by the Communist affiliations of 
its leading officers and supporters: 


“Julius Emspak, member, initiating committee of 
Civil Bights Congress; cited by Louis F. Budenz as 
‘Comrade Juniper’, a secret member of the Communist 
Party, U.S.A. 1947; sponsor of the American Peace 
Mobilization and its successor, the Win-the-Peace 
Conference.” 

On December 18, 1948, the Committee on Un-American 
Activities, in a public document entitled “Citations by Gov¬ 
ernment Agencies of Organizations and Publications 
found to be Communist or Communist Fronts,” denounced 
the Civil Bights Congress (App. 251) and the National 

(Footnote continued from page 6) 

Indictment 

Name Source and Page Reference Count No. 

Harrison, Robt. House Report No. 1115, p. 32 25 

Matthews Exhibit, p. 9 

Haug, Fred House Report No. 1115, p. 32 16 

1949 Hearings, p. 662 

Hirschberg, Herbert House Report No. 1115, p. 32 23 

Matthews Exhibit, p. 9 

Keller, Fred House Report No. 1311, pp. 40, 104 . 34 


House Report No. 1115, p. 32 
1949 Healings, p. 663 

Kerstein, Morris 1949 Hearings, p. 664 15 

Kirkendahl, K. M. . House Report No. 1311, p. 104 24 . 

House Report No. 1115, p. 32 
Matthews Exhibit, p. 10 

Kirkwood, Robt House Report No. 1115, p. 31 45 

1949 Hearings, p. 664 

Logsdon, Robt. B. House Report No. 1311, p. 104 38 

Lundgren, Lee 1949 Hearings, p. 666 46 


(Footnote continued on page 8) 
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Federation for Constitutional Liberties (App. 250) as sub¬ 
versive. 

(Footnote continued from page 7) 

Indictment 

Name Source and Page Reference Count No. 

Lustig, James House Report No. 1311, pp. 63, 

104, 183 13,14 

1949 Hearings, p. 666 

MacLeish, James House Report No. 1311, pp. 104, 64 57, 58 

House Report No. 1115, p. 31 
1949 Hearings, p. 670 

MacNaughton, Robt. House Report No. 1311, p. 57 54 

Matthews Exhibit, p. 12 

Majors, Louis T. House Report No. 1311, p. 51 53 

Matthews Exhibit, p. 12 

Martinson, H. M. House Report No. 1115, p. 31 41 

Matthews Exhibit, p. 12 

Mauseth, Wm. House Report No. 1311, pp. 57,64,104 47 


House Report No. 1115, p. 31 
1949 Hearings, p. 669 

Mitchell, John House Report No. 1115, p. 32 35 

Matthews Exhibit, p. 13 

Moyer, Ernest House Report No. 1115, p. 39 12 

Newell, Chas. Matthews Exhibit, p. 13 17 

Paradise, John House Report No. 1115, p. 32 55 

Matthews Exhibit, p. 14 

Persily, Joseph House Report No. 1311, p. 137 1,2,3 

Matthews Exhibit, p. 14 

Rhine, Hank 1949 Hearings, p. 674 10 

Santora, Wm. House Report No. 1115, p. 32 26 

Sarti, Louis J. House Report No. 1115, p. 32 28 

Sheppart, Fred House Report No. 1115, p. 32 (Paul) 36 

Sherer, Marcel House Report No. 1311, p. 85f, 132 27 

1949 Hearings, p. 675 

Slagle, L. S. House Report No. 1115, p. 32 37 

Smith, Albert 1949 Hearings, p. 677 4,5 

Smith, Philip House Report No. 1115, p. 32 49 

Turner, Leo House Report No. 1311, pp. 56, 68 18 

Van Gelder, Ph. House Report No. 52 29 

House Report No. 1115, p. 32 
1949 Hearings, p. 678 

Zagorin, Perez House Report No. 1311, p. 65 30 

1949 Hearings, p. 680 
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' On October 14, 1949, appellant filed form NLRB 1081, 
pursuant to the requirements of 29 U. S. C. 159 (h) (Labor 
Management Relations Act, 1947, Sec. 9(b)). NLRB 1081 
reads as follows (App. 350-351): 

“The undersigned, being duly sworn, deposes and 
says I am the responsible officer of the Union named 
below. I am not a member of the Communist Party 
or affiliated with such party. I do not believe in and 
I am not a member of nor do I support any organiza¬ 
tion that believes in or teaches the overthrow of the 
United States Government by force or any illegal or 
unconstitutional method.” 

. *■ * i ‘ 

There follows a place for a sworn signature below which 
appears the following in black type: 

“Warning: The attention of persons filing this form 
with the Board is directed to Section 35-A of the Crim¬ 
inal Code, which provides that any person wilfully 
making or causing to be made any false or fraudulent 
statements or representations in any matter within the 
jurisdiction of the Board, shall be fined not more than 
$10,000 or imprisoned not more than ten years, or 
both.” 

After the filing by appellant of the non-Communist affi¬ 
davit pursuant to form NLRB 1081 and prior to his ap¬ 
pearance before the Subcommittee on December 5, 1949, 
Robert Denham, the then General Counsel of the National 
Labor Relations Board or his agents referred the affidavit 
to the United States Department of Justice for investiga¬ 
tion as to whether it presented a violation of Federal laws 
(App. 254). 

On November 17, 1949 the New York Times under the 
heading, “House Group Calls Two UE Leaders”, stated 
(App. 254, 39-40): 

“A spokesman for the Congressional investigating 
committee said it had issued subpoenas for the appear¬ 
ance of Julius Emspak, UE secretary treasurer, and 
James J. Matles, the union’s director of organization, 
before a subcommittee on November 29. The spokes- 
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man indicated that the committee wanted to question 
the two officials about the affidavits they submitted to 
the National Labor Relations Board under the pro¬ 
visions of the Taft-Hartley Act. 


“Committee aides said the subpoenas had been issued 
three weeks ago. This was just after the union had 
filed affidavits with the NLRB and two weeks before 
the CIO revoked its charter. The union was unable to 
participate in NLRB elections until it submitted the 
non-Communist oaths.” 

Thereafter, on November 23, 1949, less than one week 
before the witness’ originally scheduled appearance, the 
New York Times carried a news item by Louis Stark under 
the headline, “Justice Action Due on Non-Red Oaths”. 
The account states in part (App. 254,41-42). 

“The Department of Justice is preparing for speedy 
action on some cases referred to it by the National 
Labor Relations Board involving union officials who 
have signed non-Communist affidavits under the Taft- 
Hartley law. 

“It was reported today that an important step would 
be taken within thirty days. Justice Department of¬ 
ficials declined to tell what the step would be. In other 
quarters it was felt that some cases might be presented 
to the grand jury. 

“Whatever the action, it was emphasized that the 
department was not waiting for rulings by the Supreme 
Court on two pending cases involving the legality of 
the provision of the law involving non-Communist 
affidavits. 

“The Department of Justice now has twenty-five to 
thirty cases of non-Communist affidavits under study. 


“The latest of the cases to be handed to the Depart¬ 
ment of Justice by the NLRB are those of two officers 
of the United Electrical, Radio and Machine Workers 
of America. 

“This union, recently expelled from the CIO, filed 
non-Communist affidavits on behalf of several officials 
who have been listed as Communists by the House 
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Committee on Un-American Activities. Among these 
officials are Julius Emspak, secretary-treasurer, and 
James J. Matles, director of organization. 

“Messrs. Matles and Emspak are to appear under 
subpoena next week at a hearing of the House Commit¬ 
tee on Un-American Activities.” 

At the time of the witness’ appearance before the sub¬ 
committee on December 5, 1949,11 Communist leaders had 
already been indicted, convicted and sentenced on a charge 
of conspiracy in violation of the Smith Act. 7 In the course 
of the trial of the 11 Communist leaders, the appellant 
himself was charged with being a Communist of some 
prominence (App. 57-60). 8 

Prior to the December 5th hearing the House Un-Ameri¬ 
can Activities Committee had not only itself accused the 
appellant of being a Communist but the Hearings and the 
Report of the Special Subcommittee of the House Labor 
Committee with respect to appellant referred to above 
were known to it, as was the information contained in the 
exhibit prepared for the House Labor Committee by J. B. 
Matthews. Moreover, the Committee knew that the 11 
Communist leaders had been indicted, tried and convicted 
and that the appellant had been identified as a Communist 
by a witness in the course of the trial (App. 253-254). 

In the course of the debate on the floor of the House of 
Representatives which resulted in the contempt citation, 
several members of the House Un-American Activities 
Committee made statements in support of a citation for 

. «. rf .s.., ' 

7 The Smith Act (18 U. S. C. 2385) is reproduced infra, Supp. 

I, 6 . ■ ... 

8 This charge was made by Louis F. Budenz who had made similar 

charges in the hearings already referred to conducted by a subcom¬ 
mittee of the House Labor Committee in September and October, 
1948. The House Un-American Activities Committee in its Report 
No. 1115, supra, likewise referred to Budenz’ charges. Indeed the 
charge was made by Budenz at the House Labor Committee hearings 
in 1947 which resulted in non-Communist affidavit provision of the 
Taft-Hartley Act. See infra. . . 
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7 The Smith Act (18 U. S. C. 2385) is reproduced infra, Supp. 

1 , 6 . ' 

8 This charge was made by Louis F. Budenz who had made similar 
charges in the hearings already referred to conducted by a subcom¬ 
mittee of the House Labor Committee in September and October, 
1948. The House Un-American Activities Committee in its Report 
No. 1115, supra, likewise referred to Budenz’ charges. Indeed the 
charge was made by Budenz at the House Labor Committee hearings 
in 1947 which resulted in non-Communist affidavit provision of the 
Taft-Hartley Act. See infra. 
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contempt. Representative Francis Case stated (96 Cong. 
Rec. No. 158, Aug. 10, 1950, Daily Ed. p. 12447): 

“ * * * in the main, our questions relate to the very 
points on which the 11 persons were convicted under 
the Smith Act, to -wit, activity as Communists in ad¬ 
vocating the violent overthrow of the Government or 
preparation for it.” 

Representative Harold H. Velde made a statement to 
the same effect {Ibid, at p. 12444; App. 252). 

The contempt citation against appellant was voted on 
August 10, 1950. 


HI. The Proceedings Below 

On December 17, 1950, appellant filed a motion to dis¬ 
miss the indictment and for other appropriate relief upon 
the grounds, inter alia, that the indictment violated the 
constitutional privilege against self-incrimination contained 
in the Fifth Amendment to the Constitution (App. 14-17). 

The motion further sought dismissal of the indictment, 
or in the alternative a hearing, on the ground that there 
were less than 12 members of the Grand Jury which voted 
the indictment who were impartial and free from preju¬ 
dice and bias against the defendant. 

Appellant attached to the motion a series of affidavits 
dealing both with the claim of privilege as well as with 
the contention that the Grand Jury was illegally consti¬ 
tuted. Thereafter, appellant filed a supplementary affi¬ 
davit attacking the qualifications of the grand jurors (App. 
85). 

On January 19, 1951 Judge Kirkland granted the Gov¬ 
ernment’s motion to strike certain of the affidavits and at¬ 
tached exhibits dealing only with the claim of privilege 
upon the ground that they w^ere not appropriate to be con¬ 
sidered in connection with pre-trial motions. On the same 
day Judge Kirkland, apparently sua sponte, struck as 
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legally insufficient, appellant’s supplementary affidavit on 
the qualifications of the grand jurors (App. 115-116). 
Thereafter appellant made an offer of proof of the alle¬ 
gations of fact set forth in the affidavits theretofore filed 
on the qualifications of the grand jurors (App. 235-236). 

On January 26, 1951, Judge Kirkland handed down an 
order and opinion holding, inter alia, that neither the cir¬ 
cumstances recited in the motion to dismiss nor those re¬ 
ferred to in the offer of proof with respect to the qualify 
cations of the Grand Jury justified granting the relief re¬ 
quested by appellant (App. 116; 95 Fed. Supp. 1010). ' . 

Thereafter, on January 31, 1951, Judge Kirkland filed a 
second opinion holding that the counts involved in the in¬ 
stant indictment, as well as several others with which he 
dealt simultaneously, “apparently on their face were di¬ 
rected to one single line of inquiry which was a specific 
phase of inquiry then being considered by the Commitr 
tee.” The judge, therefore, ruled that under the cases 
the sentence must be limited to a “maximum penalty for 
one contempt” (App. 119; 95 Fed. Supp. 1012). • 

After a trial without a jury before Judge Letts, the de¬ 
fendant was found guilty of contempt as charged and sen¬ 
tenced to imprisonment for a period of six months and a 
fine of $500.00 (App. 233). 


SUMMARY OF ARGUMENT AND STATEMENT OF POINTS 

I 

All of the questions set forth in the indictment were part 
of a single line of inquiry; namely, whether appellant was 
a Communist and associated with Communist activities. A 
particular purpose of the inquiry was to investigate the 
validity of a non-Communist affidavit which appellant had 
signed under the Taft-Hartley Act. 

Under the decided cases, it can no longer be doubted that 
the privilege is available in response to the type of ques- 
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tion put by the Committee. Appellant bad ample grounds 
of apprehension in view of the fact that the House Un- 
American Activities Committee as well as the House Labor 
Committee had heard repeated testimony charging appel¬ 
lant with Communism and with membership in Communist 
organizations. The Committees themselves had frequently 
made such charges against appellant. In this case, the 
reasonableness of appellant’s apprehension is underscored 
by the fact that the questions presented incriminating 
possibilities not only under the Smith Act but also under 
the False Claims Act. 

The appellant, thus perilously situated, claimed the priv¬ 
ilege at the first indication on the part of the Committee 
that his answers might link him with an incriminating sub¬ 
ject matter. He asserted his claim by using the phrase, 
“the First Amendment supplemented by the Fifth Amend¬ 
ment”. The court below ruled that this was not a suffi¬ 
cient assertion. This ruling was error even when the 
phrase is considered in isolation but the court either ig¬ 
nored or failed to give proper emphasis to the remainder 
of the witness’ responses. After his initial claim, the wit¬ 
ness expressly stated that an attempt was being made to 
elicit information to be used “for possible criminal prose¬ 
cution”. In addition, throughout the entire course of his 
questioning, the appellant referred back to his original 
claim for protection under the I Simt Amendment. The 
record plainly shows that the Subcommittee consisting of 
Representative Moulder knew that the witness was assert¬ 
ing the privilege on the basis of fear of possible criminal 
prosecution. The liberal principles ydiich govern the con¬ 
struction and application of the privilege insist that no 
particular form of words is required to support a claim 
and that the assertion must be respected when reasonable 
notice is given that it is being made. 

The fact that the witness also referred to the First 
Amendment does not operate to deprive him of protection 
of the Fifth. Reliance upon grounds in addition to those 
of possible self-incrimination does not defeat a claim of 
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the privilege. Precisely the same question was before the 
District Court in U. S. v. Fitzpatrick , Criminal No. 1743-50* 
U. S. v. Pamino, Criminal No. 1747-50 and TJ. S. v. Mattes, 
Criminal No. 1745-50. In all of these cases, the court 
below rejected a Government contention that the defendant 
had not availed himself of the privilege but rather had re¬ 
sisted inquiry on the ground that the Committee had no 
right to inquire into his political views and beliefs. In all 
of these three cases, the language used by the witness to 
assert the privilege was either identical with that employed 
by the appellant or different only in minor respects. The 
differences certainly lack constitutional dimension. More¬ 
over, all of these three cases reflect the same basic atti¬ 
tudes, and motives which, according- to the court below, 
decisively demonstrated this appellant’s contempt. - 
. It is difficult to escape the conclusion that the court be¬ 
low placed the issues here in an improper focus and as¬ 
signed too large a role to appellant’s “pique”, his 
“obduracy” and “flagrant attitude”. By yielding to its 
distaste for the witness’ manner, the court failed to give 
him the benefit of an adequate protective legal standard. 

At one point in the long series of questions which the 
witness was asked, the witness was pressed for a reason 
for his claim of privilege. He was asked whether he felt 
that to reveal his knowledge of certain individuals would 
subject him to criminal prosecution. He answered this 
question in the negative. The Government has sought to 
isolate this response and to attribute to it a significance 
which overrides the remainder of the witness’ testimony. 
However, Judge Kirkland has already ruled that there is 
presented here but a single line of inquiry and the Gov¬ 
ernment cannot evade this ruling by treating the answers 
in isolation and divorced from the witness’ response to. the 
entire enquiry. • • ,. . . 

Moreover, the particular question here involved acquired 
pertinency only from the entire line of questioning. • It 
cannot be contended that appellant’s answer to a single 
question is legally more significant than the answers to 
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questions which are incriminating on their face and which 
alone justify asking the question 'which drew the response 
upon which the Government relies. 

Indeed, the Committee had no right to probe the reasons 
for the claim once the setting of peril appeared. Under 
such circumstances, wide latitude is accorded a witness for 
it is recognized that an investigation of the reasons for the 
claim of privilege leads pro tanto to a surrender of the 
privilege. 

Finally, the answer upon which the Government relies 
is perfectly consistent with the claim of privilege for 
there was no concession here that disclosure might not con¬ 
stitute a link in a chain of evidence. And the answer is 
likewise consistent with the witness’ repeatedly expressed 
fear of unfounded prosecution. The cases dealing with 
alleged insufficiency or waiver of assertion sharply con¬ 
demn the Government’s contention here. 

II 

The witness in this case was not directed to answer any 
questions after he made his Fifth Amendment claim. All 
of the cases dealing with the privilege make it clear that 
it is disobedience of a direction to answer which forms 
the basis of the contempt. It is true that these cases have 
arisen in connection with proceedings other than Congres¬ 
sional investigations but the oppression and the possibil¬ 
ity of entrapment which flow from silence in the face of 
a claim or an attempted claim of the privilege are fully 
present in the case of an investigating committee. Indeed, 
the Judge who decided the instant case freed the defend¬ 
ant in U. S. v. Browder , Criminal No. 1784-50, because the 
defendant was not directed to answer by the Congressional 
committee which had questioned him. 
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It is now settled by Dennis v. U. S., 339 U. S. 162, that 
Government employees serving as Grand or Petit Jurors 
will be barred for bias when circumstances demonstrating 
their unsuitability are brought to the court’s attention. In 
this case, it is conceded that 10 members of the indicting 
Grand Jury were Government employees and 2 members 
thereof were wives of Government employees. Neverthe¬ 
less, the court below denied appellant’s request for a hear¬ 
ing in the face of a prima facie showing of the existence of 
a climate of opinion among Government employees that 
they would jeopardize their tenure or provoke investiga¬ 
tion by failing to indict appellant at the Government’s 
request. 


IV 

The questioning which resulted in appellant’s convic¬ 
tion was conducted by a one-man subcommittee. The Gov¬ 
ernment conceded that neither a rule nor a statute author¬ 
izes the existence of such subcommittees. The Govern¬ 
ment’s sole defense is U. S. v. Bryan, 339 U. S. 323. But 
this case is governed by Christoff el v. U. 8 ., 338 U. S. 84, 
rather than the Bryan case. This is so because here the 
validity of the subcommittee is a material element of the 
offense and hence may be raised at the trial even if not 
raised at the time of the committee hearing. It was upon 
this very ground that the Court distinguished the Chris¬ 
toff el case from the Bryan case. 


18 


ARGUMENT 
POINT I 

The appellant validly asserted the privilege against 
self-incrimination under the Fifth Amendment. 

A. The questions set forth in the indictment were all 
directed toward a single line of inquiry, namely, whether 
appellant was a Communist and associated with Com¬ 
munist activities. 

In disposing of the pre-trial motions in the case Judge 
Kirkland ruled that the questions set forth in the indict¬ 
ment “on their face were directed to a single line of inquiry 
which was a specific phase of inquiry then being considered 
by the committee” (App. 119). This integrated line of in¬ 
quiry as frankly conceded by the House Committee and as 
demonstrated by the documentary material before the court 
below was an inquiry into whether appellant was a Com¬ 
munist or associated with Communist activities. 

The very hearings at which appellant was questioned 
were designated by the Committee itself as “Hearings Re¬ 
garding Communist Infiltration of Labor Unions—Part H 
(Security Measures Relating to Officials of the UERMWA- 
CIO)”.- These hearings were referred to by the Commit¬ 
tee as Part II of earlier hearings held on August 9, 10 and 
11, 1949, and designated by the Committee as “Hearings 
Regarding Communist Infiltration of Labor Unions—Part 
I (Local 601, United Electrical, Radio and Machine Work¬ 
ers of America, CIO, Pittsburgh, Pa.)” 

But it is not merely the titles of the hearings which re¬ 
veal the purpose of the Committee. Its purpose to in¬ 
vestigate and inquire into the alleged Communist activities, 
not only of the Union but of appellant in particular as an 
official of the Union, was disclosed in many prior state¬ 
ments of the Committee and its representatives {supra, 
4-18). 
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The purpose of the inquiry is illuminated by its imme¬ 
diate background. Newspaper accounts to which the wit¬ 
ness referred on the stand had announced that the Com¬ 
mittee intended to question the witness with respect to the 
non-Communist affidavit which he had signed under the 
Taft-Hartley Act. The General Counsel of the NLRB had 
referred this affidavit to the Department of Justice for 
investigation of a possible criminal offense (App. 254). 

The character of the line of inquiry which the Commit¬ 
tee desired to develop is made explicit by the questions in 
response to which appellant asserted his Fifth Amendment 
privilege. Thus, the appellant was asked whether he denied 
or affirmed a statement made by a previous witness that 
he had attended meetings of the Communist Party along 
with the appellant and other members of the Union; 
whether he was a member of the Communist Party at that 
time; whether he was a member of the Communist Party 
at any time after he had signed the affidavit required by 
the Taft-Hartley Law; whether he had ever paid Com¬ 
munist Party dues; whether he had ever registered as a 
member of the Communist Party; whether as a member 
of the Communist Party he had attended the trial of Earl 
Browder at Communist headquarters in New York. These 
questions reveal in their sharpest form the nature of the 
line of inquiry directed by the Committee to the appellant 
The preceding questions involve certain named individuals, 
practically all persons charged by the Committee itself on 
previous occasions with having been Communists or in¬ 
volved in Communist activities (App. 4-13; supra). 

The questions as to the appellant’s acquaintance with 
certain individuals, as Judge Letts held in a parallel pro¬ 
ceeding, United States v. Russell, unreported, No. 168-50, 

“were not, standing alone, pertinent to the subject.of 
the Committee investigation. Their relevancy becomes 
apparent only when they are considered as links in a 
chain of questions designed to elicit answers, which 
taken together would warrant deduction of the ultimate 
facts sought to be established.” 
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The entire nature of the hearing and the setting in which 
it took place, as evidenced through the Committee’s own 
statements and reports, reveal that the “ultimate facts 
sought to be established” were, of course, those very frankly 
set forth by the Committee in the last questions asked— 
namely, appellant’s alleged affiliation and association with 
the Communist Party and its activities. 

The incriminating character of all the questions asked 
by the House Committee was conceded on the floor of Con¬ 
gress by a spokesman for the Committee (App. 251-252): 

“In the main our questions relate to the very point on 
which the 11 persons were convicted under the Smith 
Act, to wit, activity as Communists in advocating the 
violent overthrow of the Government or preparation 
for it.” 

B. Appellant had reasonable grounds to fear that answers 
to questions directed towards such single line of inquiry 
would tend to incriminate him. 

Under the Fifth Amendment a witness is privileged to 
withhold testimony which might implicate him in a crime 
not only directly but which might furnish a clue to his com¬ 
mission of a crime or a link in evidence which might tend 
to establish his guilt. The mere possibility that a response 
might supply such a clue or link supports such an assertion 
of the privilege. See Hoffman v. United States, 341 U. S. 
479; Blau v. United States, 340 U. S. 159; Ballman v. Fagin, 
200 U. S. 186; Counselman v. Hitchcock, 142 U. S. 547; 
United States v. Burr, 25 Fed. Cas. No. 14,692e (per Mar¬ 
shall C. J.). 

Stated conversely the privilege requires that the witness’ 
silence must be respected unless that it is impossible that 
the question might have a tendency to incriminate him. 
See Arndstein v. McCarthy, 254 U. S. .71, 72, and Brown 
v. Walker, 161 U. S. 596, 597. 

If there appears a possibility that the answer may be 
incriminating as a clue or a link in a chain of evidence, the 
decision as to whether or not the question may be safely 
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answered rests solely with the witness. This must be so 
since the examiner cannot without breaching the privilege 
require a further showing of what the witness has to appre¬ 
hend.® 

But it is not only the nature of the question itself which 
may—because it permits an inference that the answer 
thereto might be incriminating—require that an assertion 
of the privilege be respected. Even if the question appear 
utterly innocent on its face, nevertheless the witness may 
refuse to answer if the purpose of the inquiry, the back¬ 
ground and setting of the question, is such that the wit¬ 
ness appears to be in a possible situation of peril. The 
test of whether the assertion is reasonable was well ex¬ 
pressed by Judge Hand in United States v. -Weissman, 111 
F. 2d 265 (C. A. 2) : 

•“We are to take the question in its setting including 
the other questions and the information of which we 
may reasonably infer the prosecution had posses¬ 
sion.” 9 10 


9 This principle was classically stated by Chief Justice Marshall 
in Aaron Burr's case: 

“ * * * if the question be of such a description that an answer 
to it may or may not criminate the witness, according to the 
purport of that answer, it must rest with himself, who alone can 
tell what it would be, to answer the question or not. If, in such 
a case, he say upon his oath that his answer would criminate 

himself, the court can demand no other testimony of the fact.” 

✓ . • 

10 As in the case of questions which may incriminate per se, the 
judgment of the witness must be respected concerning questions 
which are brought by circumstance within the incriminating area. 
Once the setting of peril appears, then it must be left almost exclu¬ 
sively to the witness whether he may safely answer any particular 
question. This principle was first stated in 1861 by Lord Cockbum 
in the leading case of Regina v. Boyes, 1 Best & E. 311, 121 Eng. 
Reprints 730: “Still, if the fact of the witness being in danger be 
once made to appear, great latitude should be allowed to him in 
judging for himself of the effect of any particular question.” 

This passage from Lord Cockbum’s decision was quoted with ap¬ 
proval by the Supreme Court in Brown v. Walker, 161 U. S. 596, 
597 and Mason v. United States, 244 U. S. 362, 365. 
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To like effect is United States v. Cusson, 132 F. 2d 413 
(C. A. 2), and United States v. Rosen, 174 F. 2d 187 
(C. A. 2). 

In Hoffman v. United States, 341 U. S. 479, the Supreme 
Court reemphasized the necessity both for excluding all 
possibility of incrimination and for taking into account all 
the circumstances before a claim of privilege is denied. It 
held that such a claim must be respected unless it is “not 
1 perfectly clear, from a careful consideration of all the 
circumstances in the case, that the witness is mistaken, and 
that the answer(s) cannot possibly have such tendency 7 to 
incriminate.” (Italics in original.) 

In the Hoffman case, supra, the indictment for contempt 
was based upon the following colloquy (at 481): 

“Q. What do you do now, Mr. Hoffman? A. I refuse 
to answer. • • 

“Q. Have you been in the same undertaking since 
the first of the year? - 

“Q. Have you been doing the same thing you are 
doing now since the first of the year? A. I refuse to 
answer. 

“Q. Do you know Mr. William Weisberg? A. I do. 

“Q. How long have you known him? A. Practically 
twenty years, I guess. 

“Q. When did you last see him? A. I refuse to 
answer. 

“Q. Have you seen him this week? A. I refuse to 
answer. 

“Q. Do you know that a subpoena has been issued for 
Mr. Weisberg? A. I heard about it in Court. 

“Q. Have you talked to him on the telephone this 
week? A. I refuse to answer. 

“Q. Do you know where Mr. William Weisberg is 
now? A. I refuse to answer.” 

In holding that these questions were privileged the Su¬ 
preme Court pointed out that (at 487-488): 

“ • • • if the witness, upon interposing his claim, 
were required to prove the hazard in the sense in which 
a claim is usually required to be established in court, 
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he would be compelled to surrender the very protection 
which the privilege is designed to guarantee. To 
sustain the privilege, it need only be evident from the 
implications of the question, in the setting in which 
it is asked, that a responsive answer to the question or 
an explanation of why it cannot be answered might be 
dangerous because injurious disclosure could result” 

The Supreme Court held (at 488) that the questions, 
viewed in the light of all the circumstances, created a pos¬ 
sibility of incrimination which the District Court could not 
ignore and from which the witness “could reasonably have 
sensed the peril of prosecution for federal offenses ranging 
from obstruction to conspiracy.” 

It is not open to dispute, then, that a question innocent 
on its face may be rendered privileged by the purpose of 
the inquiry and other relevant objective circumstances. 
One such circumstance which must be singled out for com¬ 
ment is the integrated character of the interrogation, 
whether a particular question must be viewed as part of a 
single line of inquiry. Under the cases the privilege may 
not be destroyed by singling out a few questions upon the 
claim that they themselves do not seek self-incriminating 
evidence. It is established that where a series of questions 
constitute parts of a single line of inquiry, the availability 
of the privilege against all the questions is determined by 
the general nature of the line of inquiry. 11 

As stated in Foot v. Buchanan, 113 Fed. 156, 161 (C. A. 
5): 

“It is argued by the district attorney that some of 
the questions asked (we have not stated them all) 
could have been answered without endangering the 
petitioner. * * * It was one examination, relating to 

11 Just as it is improper to isolate a question in an integrated series 
in determining the availability of the privilege, so it is equally 1 im¬ 
proper, in determining whether the privilege has been claimed, to 
isolate an answer from an entire series of answers, which, when 
viewed in their entirety, reflect an intention to assert the privilege. 
See infra. 
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one subject, and the questions culminated in an effort 
to show the witness’ connection with the misdemeanor 
charged. Where there is a series o ^questions, the ex¬ 
aminer cannot ‘pick out one, and say, if that be put, 
the answer will not criminate him. 7 77 

The same principle was applied in United States v. Rosen, 
174 F. 2d 187 (C. A. 2). 

Upon the foregoing principles it is now conclusively es¬ 
tablished that answers to questions are privileged concern¬ 
ing Communist membership, activity, affiliation, or as¬ 
sociation with the Communist Party. See Blau v. United 
States, supra. Even prior to the Blau decision it was well 
established that the privilege supports a refusal to testify 
as to membership in the Communist Party, attendance at 
its meetings, knowledge of its affairs and acquaintance 
with persons thought to be Communists. Alexander v. 
United States, 181 F. 2d 480 (C. A. 9) cert, denied, 340 U. S. 
920; Kasinowitz v. United States, 181 F. 2d 632 (C. A. 9) 
cert, denied, 340 U. S. 92; Doran v. United States, 181 F. 
2d 489 (C. A. 9) cert, denied, 340 U. S. 920; Estes v. Potter, 
183 F. 2d 865 (C. A. 5) cert, denied, 340 U. S. 920. 

As Judge Kirkland held upon the basis of the Alexander, 
Kasinowitz and Blau cases, in the opinion on the prelim¬ 
inary motions in this proceeding (App. 119): 

“Several cases have identified specific types of ques¬ 
tions as per se calling for incriminating answers. 77 

0 ’ ' ,* / 

In many of the cases which were tried when the instant 
case was tried, the Government sought to escape the force 
of the Blau, Alexander and Kasinowitz cases by urging that 
the counts in the various indictments referred to questions 
innocent upon their face. The Government contended that 
since it was not clear that the named individual which a 
particular question required the witness to identify was a 
Communist or was known to be a Communist, the answer 
was not privileged without some explanation by the wit- 
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ness refusing to answer of the reason for such refusal. 12 

In every case in which such contention was raised the 
Court below applied the test, subsequently restated in the 
Hoffman case, of evaluating all of the circumstances, in¬ 
cluding the fact that the question claimed to be innocent 
on its face was part of an inquiry into a single subject 
matter. 

The rationale for the rejection of the Government’s con¬ 
tention is well set forth in Judge Morris’ opinion in United 
States v. Raley, Criminal No. 1748-50, 96 F. Supp. 495, 497: 

“It is contended by the Government that an answer 
that the defendant did not know the persons about 
whom inquiry was made could not possibly incriminate 
him. It is conceded that the answer that he did know 
such persons, or certain of them, might under some 
circumstances be incriminating, insisting, however, 
that it was the duty of the defendant in such circum¬ 
stances to explain why such answer would be incrim¬ 
inating. In so far as that contention relates to the 
situation in this particular case, the answer may be 
found in the setting in which the questions were asked 
and the privilege claimed.” 

12 Thus in United States v. Tice, Criminal No. 1751-50, the Gov¬ 
ernment contended in its opening (Transcript of Record, 5) that 
while the witness “clearly claimed her privilege against self-incrim¬ 
ination, she did not show to the Court, as it was her burden to do 
under the authorities, circumstances that justified her in making the 
claim.” 

In United States v. Raley, Criminal No. 1748-50, the Government 
took the position (Tr. 10), that “it is not the right of a witness, in 
the exercise of his privilege, even, to refuse to answer preliminary 
questions because he anticipates that they will be followed by in¬ 
criminating ones; that it is his duty to answer, until an incriminating 
question is put to him; that he may not anticipate either the ultimate 
purpose of the committee in the general interrogation, nor its imme¬ 
diately following purpose, to put incriminating questions to him, if 
the question before him is not incriminating.” 

The Government’s position in a number of the other cases such as 
United States v. Hashmall, Criminal No. 1752-50; United States v. 
Berman, Criminal No. 1753-50; United States v. Hiskey, Criminal 
No. 1750-50, and United States v. Jaffe, Criminal No; 1786-50, was 
precisely the same. 
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Judge Morris then pointed out that the witness had been 
identified as a Communist by certain individuals and that 
the persons whom he was requested to identify had been 
identified as members of or affiliated with the Communist 
Party. The court then continued (at 498): 

“In any prosecution in which he be charged with con¬ 
spiracy with those concerning whom he was asked, it 
would obviously be relevant and important evidence 
that he knew them, and that they knew him. • • • 
A witness ought not to be required to make an incrim¬ 
inating answer, and thus be put to the hazard of losing 
the right to claim privilege as to further questions 
which would elicit incriminating answers. • • • 

“Where the claim of privilege is made with respect 
to numerous questions asked a witness, it should be 
considered to apply to a question asked in connection 
with the questions to which he has made claim of 
privilege when he declines to answer such questions 
without making it clear that he is waiving the claim 
of privilege with respect to such question he declines 
to answer.” 

On its face the “single line of inquiry” which produced 
the refusals to answer in this case consisted of an inquiry 
directly into Communist membership and affiliation and 
indirectly through questions concerning individuals and 
organizations charged to be Communist. Upon the fore¬ 
going principles it is plain that the court below should 
have found that the kind of questions which the witness 
was asked in the light of the purpose of the inquiry, its 
background and immediate setting created a reasonable 
apprehension of incrimination. 

If appellant were an ordinary witness and not a trade 
union leader and there were involved here only an inquiry 
into appellant’s alleged Communist views or Communist 
activities in pursuance of a “loyalty” or “security” investi¬ 
gation of a general character, such cases as Blau and 
Kasinouritz would establish the propriety of the claim of 
the Fifth Amendment privilege. These and other cases 
which protect a refusal to answer questions in the area of 
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Communist membership and activity do so because the 
Smith Act in effect makes criminal Communist advocacy 
and membership. 

In this case, however, there are present considerations 
even more compelling than appellant’s reasonable appre¬ 
hension and fear of prosecution under the Smith Act. On 
the basis of the questions asked, the answers given by the 
witness, the announced purpose of the inquiry, its back¬ 
ground and setting, it was impossible for appellant not to 
entertain a reasonable apprehension of fear of a prosecu¬ 
tion under the False Claims Act (18 U. S. C. 1001) for 
violation of Section 9(h) of the Labor-Management Rela¬ 
tions Act of 1947 (the Taft-Hartlev Act). 

On October 14, 1949, appellant had signed and filed 
NLRB Form 1081, “Affidavit of Non-Communist Officers” 
in which appellant swore (App. 350-351): 

, • • . « • ..V* \ , 

“The undersigned, being duly sworn, deposes and 
says I am the responsible officer of the Union named 
below. I am not a member of the Communist Party 
or affiliated with such party. I do not believe in and 
I am not a member of nor do I support any organiza¬ 
tion that believes in or teaches the overthrow of the 
United States Government by force or any illegal or 
unconstitutional method.” 

The vast incriminating scope of this oath need hardly be 
emphasized in view of the False Claims Act (18 U. S. C. 
1001) to which the affidavit on its face specifically calls 
attention (App. 351). It need only be pointed out that it 
sharply contrasts in scope even with the Smith Act which 
does not reach such matters as “belief” or “support.” And 
while the Smith Act is addressed only to force and violence, 
this provision embraces “any illegal or unconstitutional 
method” of overthrowing the Government. 

After the filing of the affidavit by appellant and prior to 
his appearance before the Committee, the General Counsel 
of the National Labor Relations Board referred the affidavit 
to the Department of Justice for investigation as to whether 
it presented a violation of Federal laws (App. 254). 
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Several weeks before appellant’s appearance before the 
Committee a newspaper announced that, according to a 
spokesman for the Committee, the purpose of the inquiry 
was an investigation into the affidavit which appellant had 
signed (App. 39-40). 

Less than a week after this statement concerning the 
purpose of the subpoena appeared in the daily press, an 
article appeared stating that the Department of Justice 
was preparing “for speedy action on some cases referred 
to it * * # involving union officials who have signed non- 
Communist affidavits under the Taft-Hartley Law.” The 
news item referred specifically to appellant. It stated 
that he had filed a non-Communist affidavit, that the House 
Committee had listed appellant as a Communist and that 
appellant was to appear before the Committee the follow¬ 
ing week (App. 41-42). In the course of the hearing appel¬ 
lant was expressly questioned concerning his affidavit 
(App. 194). 

To all this we add only the background fact that appel¬ 
lant had been previously accused of being a Communist 
not only before the House Un-American Activities and 
Labor Committees but also in the trial of the 11 Com¬ 
munist leaders who had been convicted under the Smith 
Act prior to his appearance before the Committee (App. 
253). 13 

We submit that the objective circumstances establish not 
merely that appellant “could reasonably have sensed peril 
of prosecution for federal offenses” (Hoffman v. United 
States, supra), but that it is almost impossible to conceive 
how he could have avoided sensing peril 

It is in the light of this extreme peril, which requires that 
the witness be given wide latitude in the manner and form 

13 It is worth noting that the individual who charged appellant 
with being a Communist, both before Congress and in the trial of the 
11 Communists, is Louis F. Budenz (App. 253, 350, 57-60). It was 
largely upon the basis of the testimony of Budenz that legislative 
justification was found for the affidavit provisions of the Taft- 
Hartley Act. See CIO v. Douds, 339 U. S. 382, 388, footnote 4. 
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of his assertion, that we must evaluate the Government’s 
contention that no valid assertion of the privilege against 
self-incrimination was made. 

. f • 

C. Appellant made a specific assertion of the privilege. 

At the very first indication on the part of the Committee 
that the witness’ answers might involve association with 
specific individuals charged with being Communists, appel¬ 
lant asserted and claimed his privilege under the Fifth 
Amendment. Thus the witness specifically stated (App. 
168): 

“Because of the hysteria, I think it my duty to en¬ 
deavor to protect the rights guaranteed under the Con¬ 
stitution, primarily the First Amendment supplemented 
by the Fifth Amendment. This Committee will cor¬ 
rupt those rights.” 

He explained to the Committee that the line of question¬ 
ing that “counsel was developing now has been used on 
numerous occasions by this Committee and other Con¬ 
gressional Committees in the attempt to harass the Union, 
its leadership and its members.” 

The court below based its ruling that the privilege had 
not been asserted upon these preliminary responses alone 
and indeed stated that defense counsel had based its con¬ 
tention that the privilege had been asserted on these re¬ 
sponses alone (App. 225). We believe that these responses 
are sufficient to assert the privilege. However, the court 
below improperly confined its consideration, to these re¬ 
sponses in determining whether there was an assertion 
and erroneously attributed to counsel an exclusive reliance 
upon them. 14 

The appellant did not confine his responses to the answers 
quoted above. He-made it explicit when the Committee 
continued to press him that the reasons for his refusal- 

14 Both in written memoranda and oral argument counsel called 
attention to the subsequent answers discussed in the text which re¬ 
emphasize the assertion. 
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were based upon bis fear that an attempt was being made, 
as press reports had predicted {supra), to elicit informa¬ 
tion to be used in a criminal prosecution against him (App. 
171): 

“Mr. Chairman, on these questions, which are all 
essentially the same, of course, when this hearing was 
announced according to the press reports, at least, 
it was announced because this Committee presumably 
was interested in finding out things with reference to 
individuals in our organization by using whatever 
means it has at its disposal and for the purpose of 
trying to frame people for possible criminal prose¬ 
cution.” 

This claim of protection under the Fifth Amendment 
based upon a fear of a “possible criminal prosecution” was 
again repeated when counsel for the Committee in accord¬ 
ance with the Committee’s announced purpose of investi¬ 
gating the validity of the affidavit which appellant had sub¬ 
mitted under the Taft-Hartley Act pressed the witness on 
this subject. He stated (App. 194): “I further understand 
what the motives of this committee are, to establish a 
beautiful frame to hang people who try to comply with the 
law.” 

Throughout the entire course of the questioning the ap¬ 
pellant consistently referred back to his original claim of 
protection under the Fifth Amendment. When appellant 
responded with, “I answered that”, at one point when an 
incriminating question was put to him, Congressman 
Moulder said: “You mean you refuse to answer for the 
same reasons you gave at the beginning.” The defendant 
replied: “That is correct; I answered the best way I know 
how” (App. 178). 

" Thus the witness’ entire testimony from beginning to end 
is unified by a claim of protection under the Fifth Amend¬ 
ment based upon the stated fear that his answers might be 
used against him in a “possible criminal prosecution.” 

Before considering the contentions of the Government 
and the rulings of the court below with respect to the prob- 


lem of assertion, it is important to emphasize the fact that 
not only does the presumption of innocence entitle peti¬ 
tioner to the protection of every reasonable doubt ; but also 
that the courts have from the beginning looked with dis¬ 
favor upon attempts to narrow the privilege and have in¬ 
sisted that it be given a broad construction consistent with 
its fundamental purpose. 

The recent decisions of the Supreme Court in ( Patricia ) 
Blau v. United, States, 340 U. S. 159, ( Irving) Blau v. United 
States, 340 U. S. 333, and Hoffman v./ United States, supra, 
underscore the fundamental importance which attaches to 
the privilege against self-incrimination under our- consti¬ 
tutional system. 

In the Hoffman case, supra, the Court stated: 

“This provision of the Amendment must be accorded 
liberal construction in favor of the right it was in¬ 
tended to secure.” 15 

The Court quoted with approval from United States v. 
White, 322 U. S. 694, 698: 

“The immediate and potential evils of compulsory 
self-disclosure transcend any difficulties that the exer¬ 
cise of the privilege may impose on society in the de¬ 
tection and prosecution of crime.” 

- - • - f . * 

In Feldman v. United States, 322 IT. S. 487, 489, it was 
pointed out that this guarantee against testimonial com¬ 
pulsion “was added to the original Constitution in the con¬ 
viction that too high a price may be paid even for the un¬ 
hampered enforcement of the criminal law and that, in its 
attainment, other sacred objects of a free society should 
not be sacrificed.” . . 

In Twining v. United States, 211 U. S. 78, 91, Justice 
Moody reminded the nation of the importance of the privi¬ 
lege in the following terms: 


15 To the same effect is Conns elman v. Hitchcock, 142 U.. S. 547, 
562, and Amdstein v. McCarthy, 254 U. S. 71, 72-73. 
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“At the time of the formation of the Union the prin¬ 
ciple that no person could be compelled to be a wit¬ 
ness against himself had become embodied in the com¬ 
mon law and distinguished it from all other systems of 
jurisprudence. It was generally regarded then, as 
now, as a privilege of great value, a protection to the 
innocent, though a shelter to the guilty, and a safe¬ 
guard against heedless, unfounded or typrannical 

• prosecutions.” 

The privilege against self-incrimination was designed to 
bear an important part of the constitutional burden of 
making the democratic system work. As Justice Brad¬ 
ley pointed out in Boyd v. United States, 116 U. S. 
616, 630—“a case that will be remembered as long as civil 
liberty lives in the United States” (Brandeis, J., in Olm- 
stead v. United States, 277 U. S. 438, 474)—compulsory 
self-disclosure “is contrary to the principles of a free 
government It is abhorrent to the instincts of an English¬ 
man; it is abhorrent to the instincts of an American. It 
may suit the purpose of despotic power, but it cannot abide 
the pure atmosphere of political liberty and personal 
freedom.” 

If the incriminating subject matter constituted an ordi¬ 
nary offense such as gambling or the sale of narcotics, 
the protective policies of the Fifth Amendment would re¬ 
quire a liberal construction. The incriminating subject- 
matter in this case involves political beliefs and. affiliations. 
The very reason for the existence of the privilege is- em¬ 
bedded in the need for sheltering political minorities 
against oppression by the ruling authorities. The privi¬ 
lege arose out of the enforced inquisition into matters of 
conscience, belief and association by the 17th Century 
prerogative courts, the High Commission and the Court 
of Star Chamber. The evils of self-disclosure arose in con¬ 
nection with matters of belief and conscience for it was 
precisely in this area that proof was difficult to obtain. 

As Judge Jerome Frank has pointed out in tracing the 
history of the privilege in United States v. St. Pierre, 152 
F. 2d 837, 842 (C. A. 2): 
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: As we know, that privilege was a consequence 

of the struggles of the Puritans, in 17th Century Eng¬ 
land, with the ecclesiastical court, the High Commis¬ 
sion, which sought to punish them for violations of 
the law against heresy. The Puritans at that time 
never denied that that law was valid. But they re¬ 
sisted the efforts of the High Commission which was 
using the oath ex officio to compel them to give evi¬ 
dence against themselves of that crime, evidence in¬ 
dispensable to their conviction and punishment as law¬ 
breakers. The Puritans, who insisted that the oath ex 
officio was unlawful, considered it no disgrace to com¬ 
mit the crime of heresy; they were proud of their her¬ 
esy; if without fear of punishment, they could have 
confessed to what the law denounced as heretical acts, 
they would have been glad to do so. What they sought 
to avoid in their attacks on the procedures of the High 
Commission was punishment for Violation of a sub¬ 
stantive law which they considered abhorrent. No one 
in those days dreamed of saying that self-incrimina¬ 
tion was wrongful at common law. But the beginning 
of the Puritan Revolution brought about the destruc¬ 
tion by statute, in 1641, of the High Commission and, 
with it, of the offensive oath. The sentiment against 
the oath spread far and, before long, the privilege 
against self-incrimination was recognized at common 
law.” (Italics added.) 

In Wood v. United States, 128 F. 2d 265, 268, 278, 279, 
Mr. Justice Rutledge, while a judge of this Court, recog¬ 
nized the fundamental importance of the privilege to dem¬ 
ocratic government: 

, . * m ■ * *■ 

“The privilege has sanction in the Bill of Rights, 
and before that in a long but victorious struggle of 
the common law. It protects against the force of the 
court itself. It guards against the ancient abuse of 
judicial inquisition. Before it judicial power, includ-. 
ing contempt, to enforce the usual duty to testify, dis¬ 
solves. No other violence or duress is needed to bring 
it into play than the asking of a question. It excludes 
response regardless of its probative value.”: 
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This Court thus rebuked those who would seek to mini¬ 
mize and limit the importance of the constitutional priv¬ 
ilege: 

“Men now in concentration camps could speak to the 
value of such a privilege if it were or had been theirs. 
There is in it the wisdom of centuries if not that of 
decades.” 

In short a court must construe the assertion of the priv¬ 
ilege more, not less liberally, as did the court below, where 
as here, the incriminating subject matter trenches upon 
the area of political belief and affiliation. 10 

The liberal principles which govern the construction and 
application of the privilege insist that an assertion of the 
privilege does not require a particular form of words or 
the pronouncement of some talismanic formula. It is suffi¬ 
cient, however informal it may be, if it reasonably conveys 
that the witness is unwilling to answer because he may be 
incriminated. Indeed, “it may even be assumed in the 
absence of express assertion in some cases from the nature 
of the questions asked and the manner in which they are 
answered.” United States v. Skinner, 218 Fed. 870, 880. 
See also United States v. Elton, 222 Fed. 428 (S. D. N. Y.) 
and United States v. Eisele, 52 Fed. Supp. 105 (D. C. Dist 
Col.). The Government contended below that the witness’ 
reference to the Fifth Amendment was not sufficiently pre¬ 
cise to constitute an assertion. Such a contention need 
not detain us long for it is wholly without merit, espe¬ 
cially when one considers the purpose and background of 
the inquiry and the peril in which the Committee know¬ 
ingly placed the witness. Indeed, when we note that the 
witness expressly stated that he feared “a possible crim¬ 
inal prosecution,” the contention that an assertion was not 
made becomes almost frivolous. . 

10 The court below was also adversely influenced by the fact that 
the witness stated he feared a “frame-up”. But, as we shall show, 
the evil of unfounded prosecutions as a result of compulsory self¬ 
disclosure was, together with the invasion of personal belief, a basic 
reason for the emergence of the privilege. 
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Because the incriminating area embraced the appel¬ 
lant’s political views it is not surprising that he referred 
not only to the Fifth Amendment but to the First Amend¬ 
ment. The Government has contended that for this rea¬ 
son also the privilege was not validly asserted and that 
the case is governed by such cases as Lawson v. United 
States, 176 F. 2d 49, cert denied, 339 U. S. 934, in which 
a reliance upon the First Amendment alone was held in¬ 
sufficient to justify a refusal to answer pertinent questions 
put by the House Committee on Un-American Activities. 

But the fact that the witness also referred to the First 
Amendment does not operate to deprive him of the pro¬ 
tection of the Fifth. As we have suggested, there is a 
close relationship between the reasons which brought the 
privilege into being and the nature of the rights protected 
by the First Amendment. And, apart from this, the law 
is clear that the reliance upon reasons other than possible 
self-incrimination cannot serve to dissolve the protection 
of the Fifth Amendment. 

In United States v. St. Pierre, 128 F. 2d 979 (C. A. 2), the 
leading case on this question, a witness, when asked why 
he refused to answer a given question stated, “it was 95% 
fear of revenge and 5% fear of self-incrimination.” The 
Court of Appeals held (at 980): 

“It is immaterial that appellant’s chief reason for 
refusing to answer was his fear of foul play. The fact 
that he thought himself in greater danger from the 
man whose name he was asked to disclose than from 
prosecution for crime, did not deprive him of his priv¬ 
ilege, if any, though it may have made him firmly de¬ 
termined to claim them.” .... 

This ruling was cited approvingly by the Supreme Court 
in Smith v. United States, 337 U. S. 137,151. 

But it is unnecessary to go far afield to refute the con¬ 
tention that appellant did not assert the privilege. In a 
number of companion cases below involving officers or 
members of the Union, the Government contended, as it 
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did here, that the privilege had not been validly asserted, 
both because of the inadequacy of the expression “Fifth 
Amendment” standing alone and because of the reliance 
upon the First Amendment. One such case is U. S. v. 
Fitzpatrick , Criminal No. 1743-50, 96 F. Supp. 491, in¬ 
volving Thomas J. Fitzpatrick, the chief steward of Local 

601 of the Union. . ' ‘ ..* " . ' , 

Air. Fitzpatrick appeared before the same committee as 
that which found appellant in contempt, the Un-American 
Activities Committee. See Hearings of August 9-11, 1940, 
supra , pp. 559-601. After certain preliminary matters had 
been disposed of, Mr. Fitzpatrick stated his position in 
advance with respect to questions which the Committee 
thereafter might ask (at p. 602) : 17 * ' : % 

“I will answer all honest questions put to me, but I 
have no intention of joining with the people who seek 
to destroy the Constitution of this country, whether 
witnesses or anybody else. To me, the Constitution 
of this country is not a scrap of paper. It is some¬ 
thing to be maintained. I have two sons. ■ I- want 
them to have the same freedoms and rights that I have 
enjoyed. If I can’t leave this world a better world, 
I want to leave it just as good. 

“The Constitution of this country provides certain 
protection for minorities and gives the privilege for 
people to speak and think as they feel that they should 
and want to. It also gives the privilege that people 
can have opinions or beliefs that may be unpopular. 
In my opinion, it gives them the right to hold those 
. opinions secret, if they so desire. This is a protec- 
•_ tion of the first amendment to the Constitution, sup¬ 
plemented by the fifth amendment” 

17 For the convenience of the Court we have appended below two 
supplements to this brief. Supplement I is a series of unreported 
opinions involving the principle against self-incrimination which were 
handed down by the District Court in a number of companion cases. 
Supplement II reproduces parallel testimony of union officers before 
the House Un-American Activities Committee. Relevant portions 
of the remainder of the Fitzpatrick testimony are set forth in'Sup¬ 
plement II at p. 29. 
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The following conclusions which are vitally relevant to 
this appeal maybe drawn from Mr. Fitzpatrick’s testimony 
which is set forth in detail in Supplement !!, infra: 

1. Mr. Fitzpatrick refused to answer certain questions 
upon the basis of the “protection of the 1st Amendment to 
the Constitution, supplemented by the 5th Amendment” 
When asked to give the reason for declining to answer a 
question relating to his political belief s, he stated: “I stand 
on the protection of the Constitution, the 1st and 5th 
Amendments.” There can be no serious question that Mr. 
Fitzpatrick declined to answer the questions which were 
put to him seeking to link him with Communism or the 
Communist Party for precisely the same reasons that the 
appellant in this case declined to answer such questions. 
Indeed, the witness used precisely the same language as 
that employed by appellant herein: “The first amendment 
• • • supplemented by the fifth amendment” 

• »■ * • k' • r* 

2. The witness claimed his privilege in the form of a 
statement of his position which he made even before the 
incriminating area was reached. 18 

3. Embraced within the reasons which the witness gave 
for refusing to answer, are “free speech” as well as “self- 
incrimination” reasons. The witness included within the 
scope of his answer not merely a fear of mcrinrination but 
a reliance upon an asserted privilege “for people to speak 
and think as they feel”, to “have opinions or beliefs that 
.may be unpopular”, and “to hold these opinions secret if 
they so desired.” In short, in a far more explicit and 

18 We make this point because in the instant .case the court below 
in commenting adversely upon the witness’ motives stated that the 
witness “announced that the line of questions which he had not yet 
heard goes against his grain as an American” (App. 225). Actually, 
and in contrast to the Fitzpatrick case, the witness made his -response 
after the Committee had asked him a question which sought incrim¬ 
inating information. 
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direct manner than that employed by appellant herein, the 
witness, while claiming the privilege, relied npon other 
allied considerations as welL 

. , • v ,. v ... • . v j * 

4. In a series of answers to particular questions given 
by the witness after he had stated his position generally, 
the witness resisted reply solely upon the ground “that this 
Committee has no right to prv into my mind”, that the 
“Constitution guarantees the right • • • to have beliefs 
whether they are popular or unpopular,” and “to keep them 
to themselves if they see fit,” and that he had no “intention 
of permitting this Committee to abridge my constitutional 
rights on political opinions, associations • • • what I read 
or think, or anything of that kind; that this Committee is 
going beyond its powers to delve into any of my political 
activities, those or anything else”, that “so far as my 
beliefs, my political activities, my associations, affiliations, 
what I read, those are rights guaranteed to me and every 
other citizen of this Nation.” At the conclusion of the 
hearing, he elaborated his views by asking the rhetorical 
question which defines the character of his entire testi¬ 
mony: 

.v. t ■ - , ' ' - 

“Do we have thought control in the United States 
now? Are we going to convict people on thinking?” 

5. The witness in declining to answer certain questions, 
referred back to answers based not solely upon self-incrimi- 
nation as such, but upon his objections to an inquiry into 
his political views, opinions and affiliations. 

* *. , ■ + m 

6. The witness was vigorous and aggressive in stating 
to the Committee that it had exceeded its powers and 
interfered in the affairs of the Union and in particular, 
charged that the Committee had sought to intervene in a 
pending collective bargaining situation. In short, • this 
witness’ concern for the Union dominated and colored his 

9 
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answers to no less an extent than did the concern of ap¬ 
pellant in the instant case. 19 

Mr. Fitzpatrick was indicted by the same grand jury 
which indicted the appellant, and he was tried before Judge 
Morris on February 21,1951, the day after the trial of ap¬ 
pellant concluded, and was acquitted. At the trial, the 
Government’s position was indistinguishable from that 
taken in the trial of this case. 20 • ;: 

When we turn to the opinion (96 F. Supp. 491) of Judge 
Morris, the illegality of the conviction in this case is under¬ 
scored. After noting the contention of the Government 
that the “defendant did not sufficiently claim the privi¬ 
lege,” the opinion states (at 493): 

“The transcript of the proceedings before the Com¬ 
mittee particularly with reference to the examination 
of this defendant shows that the defendant claimed 
the right to refuse to answer these questions upon the 
ground that he was protected in so doing ‘by the First 
Amendment to the Constitution, supplemented by the 
Fifth Amendment.* ” ' 

It is thus to be noted that the court made pivotal the ques¬ 
tion whether the language used by the witness, precisely 
the same as the language used by appellant, was sufficient 
to ground a claim of the privilege. 

The court addressed itself to the claim of the Govern¬ 
ment that the intention and the motive of the defendant 

19 The court below commented upon the fact that (App. 225) ap¬ 
pellant “quickly made it apparent that his concern for the union was 
uppermost in his mind. * * *” 

20 Thus Mr. Charles Murray, the same Assistant United States 
Attorney who prosecuted this case, stated his position on the opening 
as follows (Tr. 8): 

“Mr. Murray: We will contend that the use of that language 
—the First Amendment supplemented by the Fifth "Amendment 
—was not a claim of privilege against self-incrimination. . We 
would even take the portion, were it necessary, to say that the 
Fifth Amendment, without mentioning die First, was not a damn 

• of privilege against self-incrimination.” ~ : 


* r • 
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Fitzpatrick was not to shield himself from possible incrimi¬ 
nation, but rather to resist compulsory inquisition into his 
beliefs and affiliations. Judge Morris refused to permit 
the fact that the witness relied upon considerations in ad¬ 
dition to those arising out of the Fifth Amendment to can¬ 
cel the claim of privilege. He stated that “ * * * this mis¬ 
apprehension (with respect to the applicability of the First 
Amendment) on the part of the defendant in no way vitiates 
his right to the protection under the Fifth Amendment if 
he sufficiently made such claim.” The court’s analysis with 
respect to the sufficiency of the claim is, we submit, wholly 
dispositive of the issue which is here in focus. The court 
stated (at 493): 

“The Fifth Amendment to the Constitution provides, 
among other things, that ‘no person * * * shall be com¬ 
pelled in any criminal case to be a witness against him¬ 
self. • • • ’ The other provisions of that Amendment 
obviously have no relation to this controversy, and the 
provision mentioned is the one that has been construed 
to justify a witness in any proceeding in declining to 
answer any question that would tend to incriminate 
him, or expose him to prosecution of the crime. There 
can be no doubt that this protection extends to a witness 
testifying before any judicial, congressional or ad¬ 
ministrative body of the United States Government, 
although, apparently, there has been misapprehension 
■ on the part of some that it does not. The use, there¬ 
fore, by the defendant of the term ‘Fifth Amendment’ 
could only have reference to this provision therein, and, 
unless by some explicit statement that he was not 
claiming the protection of that provision of the Consti¬ 
tution, it would seem sufficient to put the Committee on 
notice that he was asserting such claim.” 

It is impossible, we submit, to resist the applicability of 
the court’s language to the instant case. Here, as in the 
Fitzpatrick case, the term “Fifth Amendment” could refer 
only to the provision dealing with self-incrimination. And 
just as the court refused to find in the witness’ objections 
to compulsory inquisition into his beliefs and affiliations an 
abandonment of the claim of privilege and insisted instead 
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upon “some explicit statement that he was not claiming the 
protection of that provision of the Constitution,” so here, 
the witness’ animadversions upon the Committee’s prying 
into his beliefs do not constitute an abandonment of the 
privilege. Nor is there anywhere in the entire record any 
“explicit statement that [appellant] was not claiming the 
protection of that provision of the Constitution.” 

Judge Morris made it clear (at 494) that a mere form of 
words cannot measure the difference between constitutional 
protection and a jail sentence: 

“ • • • all it seems to me that is necessary to consti¬ 
tute the assertion of a claim of privilege under the 
provisions of the Fifth Amendment of the Constitu¬ 
tion would be that which is necessary to put the tri¬ 
bunal upon notice that such claim was made. I do not 
think any particular words are necessary. Surely one 
is not to be deemed to have waived the privilege if he 
does not use the words themselves as contained in the 
Fifth Amendment, which have been construed in many 
adjudicated cases in language different from those 
words, or the language which courts have used in con¬ 
struing such Amendment.” 

Finally, Judge Morris insisted {ibid.) that the manner 
of the assertion cannot be divorced from the objective cir¬ 
cumstances : 

“ • • * Where a witness, such as the defendant here, 
has claimed the protection of the Fifth Amendment, 
and that in a setting in which he has been denounced, 
by other witnesses testifying, as a communist, where 
testimony by other witnesses, if believed, shows that 
he has been active in organizing and directing a com¬ 
munist organization {that is, the Union], where the 
statutes then in force make it a criminal offense to do 
such things, and where prosecutions have been insti¬ 
tuted against those who are charged with doing them, 
it seems to me to be clear that the Committee was put 
on ample notice that the defendant apprehended that 
the answers to the questions involved in this indictment 
would furnish information which could be used in the 
prosecution of him in a criminal case under existing 
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federal statutes, and for that reason, as well as for 
other reasons winch were not well founded, declined to 
answer the questions. Blau v. XJrdted States, 340 U. S. 
159.” 

The circumstances which the court thus described as con¬ 
veying reasonable notice that Fitzpatrick, a shop steward 
of a local union of the TTE, claimed the privilege apply even 
more appositely to the situation of appellant, the Secretary- 
Treasurer of the International Union, who had been re¬ 
peatedly denounced as a Communist by other witnesses 
before the Committee and officially bv the Committee it¬ 
self. 21 

Nor, is Judge Morris the only judge who has found that 
the use of the words “Fifth Amendment” effectively assert 
the privilege even when coupled with reasons based on the 
First Amendment. 

The decision of the late Judge Goldsborough, in United 
States v. Panzino, Criminal No. 1747-50, is likewise in¬ 
consistent with the decision below in this case. Mr. Panzino 
was one of the seven union officials and members who were 
indicted by the same Grand Jury for contempt. He vras 
questioned on August 10, 1949, immediately after the ques¬ 
tioning of Mr. Fitzpatrick, to which we have already re¬ 
ferred. Just as in the case of Mr. Fitzpatrick, Mr. Panzino 
made a preliminary statement in which he said (at p. 608): 

W I support the basic position Tom Fitzpatrick took 
in his preliminary discussion, and I go further to say 
that I resent very much that this Committee has a right 
to question me, as an American citizen, as to my loyalty 
to the United States of America.” 22 


21 In the case of appellant there is an additional and special set 
of circumstances, even more favorable to his assertion, which arose 
out of the investigation of his affidavit under the Taft-Hartley Act. 
See infra. 

22 The reference is to the printed hearings. The refusals to 
answer which resulted in a three-count indictment against Mr. Pan¬ 
zino are contained in the testimony which is set forth in Supplement 
II. infra, p. 34. 
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The following conclusions, which are relevant here, may 
be validly drawn from Mr. Panzino’s testimony—set forth 
in Supplement II—which was held by Judge Goldsborough 
not to constitute contempt: 

(1) As in the case of Mr. Fitzpatrick whose basic posi¬ 
tion this witness expressly supported, the entire group of 
answers is dominated by a concern for the violation of 
First Amendment rights. Thus, after his initial statement 
of position which in itself contains no reference at all to 
the Fifth Amendment, not to speak of the privilege against 
self-incrimination, the witness referred only to the “First 
Amendment to the Constitution which guarantees the right 
to assembly.” Moreover, subsequent answers were related 
back by the witness to the basic reliance upon the First 
Amendment. 

(2) The only point at which the witness referred to the 
Fifth Amendment is in the context of a protest against 
the invasion of his “personal beliefs.” 

Upon the trial before Judge Goldsborough the Govern¬ 
ment contended, as it did in the Fitzpatrick case, that no 
effective assertion of the privilege was made. 23 Judge 
Goldsborough rejected this contention (Supp. I, 1) and 
pointed out that although the witness “refused to answer 
• • • questions, the last thing he did say, he invoked the 
protection of the Fifth Amendment” He concluded: 

“I am asked by the Government to decide that beyond 
all reasonable doubt he did not invoke the protection 
of the Fifth Amendment as to self-incrimination; and 
that the Court cannot do; and the Court grants the de¬ 
fendant’s motion.” 

23 Thus the Government in its opening has stated its position 
(Tr. 3): 

“The Government’s position will be that he did not avail him¬ 
self of that right and did not claim that the questions might 
tend to incriminate him, and, therefore, his refusal was without 
right.” 
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The arbitrary and capricious character of the conviction 
in this case is dramatically demonstrated by the decision of 
Judge Letts in the case of United States v. Matles, Crim¬ 
inal No. 1745-50. Mr. Matles, a Director of Organization 
of UE, was indicted for contempt by the same Grand Jury 
which indicted the appellant. He appeared before the 
Subcommittee, consisting of Representative Moulder, im¬ 
mediately after the appellant. He was accompanied by 
the same counsel. 

The record in the Matles case justifies the following con¬ 
clusions : 24 

(1) The assertion of the privilege was not made in the 
form, "I refuse to answer on the ground that it may tend to 
incriminate me.” Rather, a reference to the Fifth Amend¬ 
ment was made. 

(2) As in the Fitzpatrick and Panzino cases, reference 
was made to the First Amendment; refusals to answer were 
specifically based on resistance to an inquiry into associa¬ 
tions or political affiliations (“I will not discuss my affili¬ 
ations, my associations or my political beliefs on the 
grounds I stated before ' * *. For the reasons I have pre¬ 
viously given, I will not discuss my views, my affiliations, 
or my associations.”) 

(3) As in the instant case, the witness stated that the 
Committee’s questioning might serve as a foundation for a 
“frame-up” for a violation of the affidavit provisions con¬ 
tained in Section 9(h) of the Taft-Hartley Law. 

As in all of the other cases that we have discussed in 
detail, the Government sought a conviction upon the ground 
that the witness “did not avail himself of that privilege 
(against self-incrimination) because he did not then and 

24 The testimony upon the basis of which Mr. Matles was indicted 
appears in Hearings Regarding Communist Infiltration of Labor 
Unions, Part II at pp. 854-856. The two colloquies which contain 
the refusals which resulted in Mr. Matles’ indictment are set forth 
in Supplement II. infra, p. 36. 
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there claim it, but, rather, excused his refusal on other 
grounds, that is, that the Committee had no right to inquire 
into his political beliefs.” 

On March 8, 1951, Judge Letts rendered his decision, in 
which he found defendant not guilty (Supp. I, 11). Judge 
Letts could not effectively distinguish the nature of the 
assertion made in the Matles case from that which had 
been made in the instant case, and indeed did not embark 
upon such a futile undertaking. He conceded that “it 
would be simple enough” to rule that “by mentioning the 
First and Fifth Amendments” the witness Matles failed 
to assert his privilege (Supp. I, 11). Yet the court held 
that while the witness’ language was insufficient to assert 
the privilege, the privilege was nevertheless asserted. The 
court reached this conclusion by probing “the mental opera¬ 
tions of Representative Moulder.” 

Judge Letts stated that the primary question was whether 
Representative Moulder understood the defendant’s refer¬ 
ence to the Fifth Amendment and further whether such 
reference adequately conveyed to the Representative that 
the defendant was invoking his constitutional privilege 
against self-incrimination. In order to justify the ac¬ 
quittal in the Matles case, in the face of the conviction here, 
Judge Letts ruled that, though the language used by the 
witness was inadequate to convey an assertion, Representa¬ 
tive Moulder nevertheless managed to grasp that an as¬ 
sertion had been made. In reaching this conclusion, Judge 
Letts pointed to the fact Representative Moulder, upon 
being told that the witness relied on the First and Fifth 
Amendments, 

“then inquired ‘In what respects do they justify your 
refusal to answer the question.’ And the defendant 
replied: ‘I am so advised by counsel.’ At this point 
Mr. Scribner, counsel for the defendant, who was pres¬ 
ent, volunteered: ‘I will be happy to give the basis 
for that if you wish, Mr. Congressman l ’ ” 
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The court concluded upon the basis of the above colloquy 
that since “the suggestion of defendant’s counsel was not 
adopted and he was not invited to explain further the posi¬ 
tion of the defendant in relying upon the First and Fifth 
Amendments,” therefore, “Representative Moulder under¬ 
stood the position of the defendant and the purpose of the 
objections that had been made.” 

But this is the same Representative who only a little while 
earlier had heard appellant, the witness immediately pre¬ 
ceding Matles, use almost the same language to claim priv¬ 
ilege. If he was aware that the words “First and Fifth 
Amendments” constituted an assertion, he must have had 
a similar awareness when the witness Emspak used the 
expression “the First Amendment supplemented bv the 
Fifth.” 

The inescapable fact is that the words which the witness 
Matles used, in the context of the objective circumstances, 
were adequate to convey the assertion and that similar 
words and circumstances require the same conclusion here. 
There is no basis whatsoever for attributing to Representa¬ 
tive Moulder a comprehension of what was being claimed 
in the Matles case and an ignorance of what was being 
claimed in the Emspak case. Indeed the record in this 
case contains a more explicit indication than is presented 
by the Matles record, that Representative Moulder knew 
that the witness had claimed his privilege. At the close 
of the hearing, Representative Moulder stated on the record 
(App. 191) that the witness had not been accused of any¬ 
thing—a reassurance which would hardly have been offered 
had not the Congressman been conscious of the witness’ 
fears of involvement in a criminal prosecution. 

The plain fact is that the decisions in the two cases can¬ 
not be reconciled upon their records and that in the Matles 
case, Judge Letts seized upon what can only be regarded as 
an unconvincing technicality to avoid repeating the error 
which was made in the instant case. 

We suggest that the difference in the results of the two 
cases flows from the fact that in the instant case, which 
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was tried first, the court gave improper weight to the ap¬ 
pellant’s alleged obduracy and defiance. The court below 
gave a dominant emphasis to appellant’s “pique”, his 
“defiance”, his “challenge” to the Committee’s powers, 
his “distrust” of its aims and good faith. We believe that 
the court distorted the witness’ attitude and ignored the 
background of the relationship of the Union and the Com¬ 
mittee which understandably had embittered appellant, a 
leader of the Union. Apart from this, it seems plain that 
the court by yielding to its distaste for the witness’ manner 
failed to give him the benefit of an adequately protective 
legal standard. 

In the Matles case, which reflected fundamentally the 
same attitudes and the same personal concern of the wit¬ 
ness with the Union, the court placed the issue in a more 
appropriate focus. The court stated, with respect to Mr. 
Matles (Supp. I, 11), ' 

“The Court thinks he was an obdurate witness and 
that he failed to show respect to the Congressional 
Subcommittee which the dignity of a Congressional 
Committee demands. Nevertheless as I see the case, 
the essential question is whether or not this defendant 
involved his Constitutional privilege against self¬ 
incrimination.” 

We submit that the court below assigned too large a part 
in this case to such essentially subjective evaluations of 
“pique” and “obduracy”. 25 The insecurity of the protec- 


25 Compare in this respect U. S. v. Browder, (Supp. I, 20. Earl 
Russell Browder was indicted for refusal to answer some 16 ques¬ 
tions in the course of hearings before a Subcommittee of the Com¬ 
mittee on Foreign Relations of the U. S. Senate. Hearings, 81st 
Cong., 2nd Session, Pursuant to S'. Res. 231, a Resolution to 
Investigate Whether There Are Employees in The State Department 
Disloyal to the United States, Washington, D. C. (1950). 

The refusals for which the defendant was indicted were not based 
upon the privilege but upon such grounds as “I think that such 
questions as that are not in order” (Hearings, p. 692); "I refuse bn 
the ground that I consider this merely the beginning of a fishing 
expedition” (Hearings, p. 692); ***** it was a confidential dis- 
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tion of the privilege when it is made to turn upon the 
decorum of the witness can hardly be overstressed. 

The danger which flows from a pre-occupation with man¬ 
ner rather than substance is sharply illustrated in this case 
by Judge Letts’ reaction to appellant’s testimony with re¬ 
spect to a “frame-up”. The court in convicting appellant 
referred to this testimony as expressing the appellant’s 
“contempt for the Committee”. But the fear of unfounded 
prosecution, of a “frame-up”, is historically a part of the 
matrix of the privilege against self-incrimination. An 
integral aspect of the protest against the compulsory dis¬ 
closure of non-conformist views (see supra) was the 
struggle against the use of such compelled testimony in 
politically motivated and vindictive prosecutions for viola¬ 
tion of substantive laws in themselves deemed to be oppres¬ 
sive or tyrannical. Such prosecutions, because they in¬ 
volved inquisitions into matters of belief and conscience, 
were inherently difficult to prove and were frequently 
based upon questionable testimony and secret betrayal. 
See United States v. St. Pierre, supra. As Justice Moody 
pointed out in the Tunning case, supra, the privilege was 
regarded at the time of its incorporation into the Bill of 
Rights as “a protection to the innocent, though a shelter 
to the guilty, and a safeguard against heedless, unfounded 
or tyrannical prosecutions”. 

cussion” (Hearings, p. 693); “you cannot involve me by indirection 
in what I refuse to do by direction” (Hearings, p. 693); “I refuse 
to answer any questions regarding that meeting 5 ’ (Hearings, p. 694) ; 
“I want to say I will not answer any questions as to my knowledge 
of any trade union leader” (Hearings, p. 697). In a number of 
instances, the defendant simply responded “I refuse to answer” to 
questions which were put to him without offering any explanation 
whatsoever or making any claim of privilege, constitutional or other¬ 
wise. On March 14, 1951, Judge Letts granted the motion for 
judgment of acquittal. 

Judge Letts, in acquitting the defendant, pointed out that ques¬ 
tions were answered “without show of pique” and that when the 
witness did refuse to answer “the record reveals nothing of an 
obdurate nature in the manner and demeanor of the defendant” 
(Supp. I, 21). 
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Although the privilege today has been the subject of 
widespread controversy, its importance as a shield to the 
innocent is universally respected. See Wigmore (3rd Ed.) 
Section 2251. • The privilege owes hot only its origin but 
its continuing vitality to the fact that it is an important 
and indeed necessary barrier to the innocent against un¬ 
founded accusations. "See David P. Watkins, “Constitu¬ 
tional Protection of Innocence”, 26 Journal of the Ameri¬ 
can Judicature Society 27 (June 1942). We know of no 
situation which raises a stronger claim to the protection 
of the privilege than one in which a witness who has never 
been duly charged 26 resists inquiry in the course of a 
preliminary investigation because of the fear of a harass¬ 
ing, and unfounded prosecution. 

We submit that the court below condemned appellant 
and disregarded his claim of privilege for the very reasons 
which require that it be accorded the greatest respect. 

D. The appellant never withdrew, abandoned or waived his 
claim of protection under the Fifth Amendment. , 

When the witness was called to the stand, he fully and 
freely answered a series of questions addressed to his 
role in the Union, the constitution of the Union, the col¬ 
lective bargaining agreements of the Union and related 
matters. When the questioning turned to the identifica¬ 
tion of particular individuals, the witness refused to an¬ 
swer upon the ground which we already discussed. After 
asserting his Fifth Amendment privilege in response to 
a series of questions, the Subcommittee then continued to 
press the witness with questions along the same line. The 
witness, thus pressed, re-asserted the privilege and voiced 
his fear, as press reports had indicated, that the Commit¬ 
tee was seeking to incriminate him on the basis of the 

20 See Wigmore, Section 2251: “The modern system of formal 
presentment needs no defense. In this aspect, the privilege against 
self-incrimination is, in history and in policy, its just complement 
insofar as it exempts all persons from being compelled to disclose 
their supposed offenses before formal process of charge is had.” 
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Section 9(h) affidavit of the Taft-Hartley Act. After he 
thus gave a clarification of the reasons for his refusal to 
answer, Representative Moulder persisted in exploring the 
validity of the affidavit and in seeking an explanation for 
an answer which on its face expressed the fear of crim¬ 
inal prosecution. He asked the witness (App. 172): 

“Do you mean to say you have people in your or¬ 
ganization who have information that would subject 
you to criminal prosecution”? 

The witness answered: “No.” However, he was not per¬ 
mitted to complete his answer and was again pressed to 
incriminate himself by identifying particular individuals. 

Representative Moulder then again asked (App. 172): 

“Is it your feeling that to reveal your knowledge of 
them would subject you to criminal prosecution?” 

The witness thereupon replied (App. 172): 

“No. I don’t think this Committee has a right to 
pry into my associations. That is my own position.” 

The Government has sought to isolate this response and 
to attribute decisive significance to it adverse to the claim 
of privilege. The Government’s insistence upon attributing 
to these answers a significance which dominates, and in¬ 
deed overrides, the remainder of the witness’ testimony and 
its context is merely an ingenious way of evading the ruling 
of Judge Kirkland that all of the questions addressed to 
appellant are parts of a single line of inquiry. For, if the 
questions addressed to appellant may not be divorced from 
the entire inquiry, neither may the answers. Since all of 
the questions considered together establish the availability 
of the privilege with respect to a particular question, the 
answers to all of the questions constituting the entire line 
of inquiry must likewise be considered together to deter¬ 
mine whether the privilege was in fact claimed. The Gov¬ 
ernment cannot at this stage contend that because a ques- 
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tion when viewed in isolation is innocent on its face the 
privilege is not available. Neither can it make this con¬ 
tention by the back door and insist that the appellants 
answers may be considered piecemeal and divorced from 
his response to the entire line of questioning. 

An examination of the entire line of inquiry establishes 
that appellant intended to assert the privilege, that he in 
fact asserted the privilege and that Representative Moulder 
was aware that the privilege was being claimed. 

Thus, when the witness asserted his privilege in response 
to an incriminating question with respect to Joseph Persily, 
he was asked precisely the same kind of question with re¬ 
spect to another Union organizer, Albert Smith. Although 
the witness referred back to his earlier answer in declining 
to answer the question concerning Albert Smith, he was 
nevertheless asked whether Max Helford had ever been 
connected with the UE as a field organizer. It was in 
response to this third attempt to incriminate him that the 
witness made explicit the basis for his claim of privilege, 
namely, the fear of criminal prosecution for perjury. 

When the pattern of the questioning revealed that ap¬ 
pellant was being asked to identify individuals who had 
been accused by the Committee of being Communists, he 
charged that all of the questions which had been put by 
the chairman were motivated by the Committee’s purpose 
to identify individuals as Communists for possible criminal 
prosecution under the affidavit provisions of the Taft- 
Hartley Act. He suggested that the questions bore out the 
press reports which have already been referred to and 
which announced that such would be the purpose of the 
interrogation. He stated his refusal to permit himself thus 
to be victimized: “I think I have the right to reserve what¬ 
ever rights I have in that respect to whatever appropriate 
bodies may be set up to deal with questions that come up.” 

Although the witness thus expressly stated the basis for 
his claim of privilege and of his fear, Representative 
Moulder persisted in arguing with the witness in an obvious 
attempt to force out of him the incriminating information 
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which the Committee sought. It was in response to this 
attempt to probe further into the basis for the claim that 
the witness gave a negative reply upon which the Govern¬ 
ment relies. 

Before the witness left the stand, Representative Moulder 
stated to him that he had “not been denied any constitu¬ 
tional rights or privileges” and that he had not been “ac¬ 
cused of anything”. Representative Moulder thus sought 
to reassure the witness that his fears were groundless and 
that his constitutional rights to be free of self-incrimina¬ 
tion had not been invaded. The Subcommittee thus pat¬ 
ently recognized that the witness had asserted the privilege 
and that he had not abandoned it, for if the Subcommittee 
was under the impression that the witness had not relied 
upon the privilege, it would hardly have become neces¬ 
sary to tell him that he had not been accused of anything. 

Conclusive evidence that the witness fully asserted his 
privilege is supplied by a significant series of questions 
which terminated the line of inquiry. The witness was 
bluntly asked whether he had recently signed a non-Com- 
munist affidavit with the NLRB, and was thereafter asked 
whether he was a member of the Communist Party. In 
response to this bold attempt to lay the basis for a perjury 
charge against the witness, the witness communicated in 
unmistakable language his fear that the inquiry was de¬ 
signed to lay the basis for a perjury prosecution. 

Despite this clearly communicated expression of fear, 
the Committee, pursuing its earlier tactics of attempting 
to wring admissions from the witness in the face of an 
assertion of the privilege, nevertheless asked him whether 
he was a member of the Communist Party at any time 
before he signed the affidavit, whether he ever paid Com¬ 
munist Party dues, whether he ever signed an application 
to join the Communist Party, whether he ever registered 
as a member of the Communist Party, and whether he ever 
attended the trial of Earl Browder at the Communist Party 
headquarters in New York City. To all of these questions, 
the witness simply replied: “I answered that” When the 
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Subcommittee asked: “You mean you refuse to answer for 
the same reasons you gave at the beginning?” the witness re¬ 
plied: “That is correct. I answered the best way I know 
how.” Thus, the witness concluded his examination by a 
reliance upon the same assertion which he made when the 
Committee first touched upon the incriminating subject- 
matter. 

To sum up, the Committee frankly and avowedly sought 
to link the witness with an incriminating subject-matter. 
When he claimed the privilege, the Committee sought 
nevertheless to deprive him of the protection of the privi¬ 
lege by improperly probing into the reasons for his claim 
of privilege. When the Committee’s improper efforts to 
obtain this information were unsuccessful, it launched a 
new series of questions with the same end in view. In 
response to this attempt to break down the witness, he 
told the Committee that he feared prosecution upon the 
basis of Section 9(h) of the Taft-Hartley Act. Thereafter 
he gave the “No” answer upon which the Government 
relies. Toward the close of the inquiry, the Subcommittee 
expressed an awareness that the witness was in fear of 
criminal prosecution and nevertheless proceeded to ask 
him a series of questions which could have no other pos¬ 
sible purpose than to establish perjury in the signing of 
the Taft-Hartley affidavit. In response to this series of 
questions, the witness again referred back to his initial 
assertion of the privilege. Under these circumstances, we 
submit it cannot be plausibly contended either that the 
witness did not assert the privilege or that Representative 
Moulder thought that the privilege had not been asserted. 

The record, which must be taken into account in its en¬ 
tirety thus defeats the Government’s contention. It is 
simply impossible to contend that the appellant’s answer 
to a single question which considered in isolation lacks 
pertinency, overcomes and destroys the meaning of his 
asserted fear of prosecution made when the ultimate facts— 
which alone could give the initial questions pertinency— 
were sought to be elicited. It was in his response to these 
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key and controlling questions, incriminating on their face, 
that the witness expressed his fear of criminal prosecution 
and referred back to his initial reliance upon his Fifth 
Amendment privilege. The Government thus invites this 
Court to convict appellant upon the basis of questions 
which could not by themselves be asked and at the same 
time to disregard those answers which established his fear 
of incrimination and which were in response to the very 
questions which established the purpose of the entire in¬ 
quiry. 

In addition, the Committee had no right to put the ques¬ 
tions once the privilege had been validly claimed. A claim 
of privilege cannot be frustrated or retroactively de¬ 
stroyed by converting the inquiry into an endurance con¬ 
test or a process of entrapment. As we have already 
noted, once the setting of peril appears, the claim must be 
respected and cannot serve as an invitation to circumvent 
it by guile or persistence. Nor is a prosecutor free, after 
an assertion is made, to probe the reasons underlying the 
assertion. For answers to such questions pro tanto leads 
to a sacrifice of the privilege. See XJ. S. v. Hoffman, supra. 
As Judge Holtzoff recently pointed out in Hashmall v. 
United States, Supp. I, 25: 

“Of course, an interrogating tribunal, once the priv¬ 
ilege has been asserted, does not have a right to in¬ 
terrogate the witness as to why the privilege is being 
asserted, because, as we have already said, that might 
require disclosure of the very information which the 
witness has a right to withhold.” 

The Government thus invites this Court to sanction an 
attempt to invade the privilege in order to justify an at¬ 
tack upon an assertion of the privilege. 

Apart from all of the above considerations, the answer 
in question cannot serve to negate the claim. Certainly, 
there was no explicit renunciation of appellant’s reliance 
on the Fifth Amendment which, as Judge Morris held with 
respect to comparable circumstances in the Fitzpatrick 
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case, supra, alone would constitute an abandonment of the 
claim. 

Indeed, even in isolation, as far as the record indicates, 
the answer was perfectly consistent with defendant’s claim 
of Fifth Amendment protection. It might well have been 
true that acquaintance with the two named individuals 
would not have directly subjected the defendant to criminal 
prosecution. The Fifth Amendment protection is, of 
course, more extensive. As the Court stated in Blau v. 
United States, supra: 

“Whether such admissions by themselves would 
support a conviction under a criminal statute is im¬ 
material.” 

As long as “answers to the questions asked * * * would 
have furnished a link in a chain of evidence needed in a 
prosecution of petitioner,” the Fifth Amendment protec¬ 
tion was available to the appellant. Blau v. United States, 
supra. And the answer is equally consistent with the fear 
of a “frameup” of an unfounded prosecution which the 
witness voiced both before and after the colloquy in issue. 

Finally, this contention is plainly an afterthought. In 
the debate on the contempt resolution before the House, 
Representative Celler, Chairman of the House Judiciary 
Committee, said: “I think fairness demands the conclu¬ 
sion in any event that immunity was suitably and timely 
claimed.” Congressional Record (Daily Ed.), Vol. 96, 
158, Aug. 10, 1950, p. 12444. This statement was at no 
time challenged or disputed by members of the Un-Ameri¬ 
can Activities Committee who supported the contempt ci¬ 
tation. 

The case law dealing specifically with comparable claims 
with respect to insufficiency, absence or waiver of asser¬ 
tion sharply condemns the Government’s contention here. 
In U. S. v. Eisele, 52 Fed. Supp. 105 (District Court, Dist. 
of Columbia, 1943), involving a claim of immunity under 
a statute, the prosecution denied that the defendant had in 
fact claimed his privilege, and in addition alleged that 



56 


“whatever claim was asserted it was subsequently with¬ 
drawn.” The contentions advanced were thus identical 
with those urged here. Judge Pine rejected these argu¬ 
ments and upheld the defendant’s assertion. 

Judge Pine pointed out that the defendant himself had 
never claimed his constitutional protection in any respect. 
He merely stated that he would not answer certain ques¬ 
tions. His lawyer gave certain general grounds for this 
refusal to answer. Nevertheless, Judge Pine upheld the 
defendant, applying the required liberality in finding the 
existence of a claim of immunity. 

“Whether he ‘claimed his privilege against self-in¬ 
crimination as required by the above statute as the 
basis for immunity, is disputed. It appears that de¬ 
fendant gave testimony covering 50 pages of tran¬ 
script. The record is somewhat confused and ambigu¬ 
ous. It does appear therein, however, that the defend¬ 
ant, after consulting his attorney, did state that he 
would claim the privilege of not answering a certain 
question in regard to the Frederick Loan Company, 
and that his attorney stated, in answer to the exam¬ 
iner’s questions, as to the ground for claiming his privi¬ 
lege, that he was without information as to the facts 
in the Frederick Industrial Loan Company matter, 
was unable to protect the defendant in that proceed¬ 
ing, and that it may be that the witness may incriminate 
himself in that case • • • Looking at the whole record, 
I cannot escape the conclusion that there is sufficient 
therein to have apprised the examiner that the de-> 
fendant claimed his privilege at least as to questions re¬ 
lating to the Frederick Industrial Loan Co. and enough 
in context to have enabled him to determine intelligently 
that there was a reasonable likelihood of incrimina¬ 
tion if he permitted the examination to continue.” (Em¬ 
phasis supplied.) 

Judge Pine similarly disposed of the prosecution’s con¬ 
tention that there was a “withdrawal” of the claim. The 
attorney for the defendant at a later point in the hearing 
withdrew his objections “to requiring the witness to answer 
at all.” In addition, Judge Pine pointed out that the attor- 
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ney seems to have conceded that the problem as to the claim 
of immunity was “moot” because of the withdrawal of the 
objection to the question. However, after examining the 
entire context of the record, Judge Pine stated, 

“I cannot spell out of this colloquy a withdrawal by 
the defendant of the claim of privilege against self¬ 
incrimination.” 

In explaining his rulings, Judge Pine laid down (at p. 
108) a guiding principle governing the required form of the 
assertion: 

“Any inartificiality or inexactitude in making the 
claim of privilege should be viewed in the light of these 
circumstances (the entire context of the case), unless 
the defendant is to be held to a rigid formalism.” 

The Supreme Court has erected careful safeguards re¬ 
stricting the constant attempts of government prosecutors 
to evade prohibitions of the Fifth Amendment by seeking 
to spell out of a defendant’s conduct a “waiver” or “with¬ 
drawal” of the privilege. The Supreme Court has repeated 
frequently that there can be no waiver of the claim of Fifth 
Amendment protection by a witness unless through his 
testimony in that proceeding the witness’ voluntary testi¬ 
mony constitutes an admission or showing of guilt. Arnd- 
stein v. McCarthy, 254 U. S. 71, and McCarthy v. Arndstein, 
262 U. S. 355. See, also, Smith v. U. 8, 337, U. S. 137; 
Rogers v. U. S., 340 U. S. 367; United States v. St. Pierre, 
132 F. 2d 837 (C. A. 2). The courts must “indulge every 
reasonable presumption against waiver of fundamental 
constitutional rights,” Johnson v. Zerbst, 304 U. S. 458, 
and that the courts may not “presume acquiescence in 
the loss of fundamental rights.” Glosser v. United States, 
315 TJ. S. 60. In the latter case the Court held (at p. 70): 

“To preserve the protection of the Bill of Rights for 
hard-pressed defendants we indulge every reasonable 
assumption against the waiver of fundamental rights.” 
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In respect specifically to an alleged waiver of the Fifth 
Amendment protection against self-incrimination, the Court 
only recently ruled in Smith v. United States, 337 U. S. 
137, 150, 

“A waiver of constitutional rights, therefore, is not 
to be lightly inferred. A witness cannot properly be 
held with claim to have waived his privilege and con¬ 
sequent immunity upon the vague and uncertain evi¬ 
dence.” 

In that case the petitioner appearing before an OP A exam¬ 
iner asserted his general claim of protection under the 
Fifth Amendment and asked for immunity under the ap¬ 
plicable immunity statute. During the course of the ex¬ 
amination the petitioner made certain statements in an 
answer. The record then read: 

“Question: This is a voluntary statement. You do 
not claim immunity with respect to that statement? 

“Answer: No.” 

Mr. Justice Reed said: 

“In view of the specific claim of privilege, it seems 
unlikely that the witness would waive the privilege 
and testify * * *. No question is made as to the cor¬ 
rectness of the transcription. Without any effort to 
clarify the ‘no’, the examiner went ahead • • • and 
the subsequent answers were considered by the ex¬ 
aminer to be voluntary. We do not think under these 
circumstances this equivocal ‘no’ is a waiver of the 
previous definite claim of general privilege against 
self-incrimination.” (Emphasis supplied.) 

The courts thus will not read a waiver of a claim of 
Fifth Amendment protection even where a witness has 
stated in response to questions that he has committed no 
federal crime. Mr. Justice Reed so ruled in the Smith case 
and cited and relied upon the opinion of the Court of 
Appeals for the 2nd Circuit in United States v. St. Pierre, 
128 F. 2nd 979 (C. A. 2, 1942). 
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In that case, the appellant had answered in response to 
questions by the United States Attorney that “his answer 
would give the United States Attorney no clues or leads to 
his commission of a Federal crime.” The holding of the 
Court on this point which was cited approvingly by Mr. 
Justice Reed in the Smith case, was, 

“Nor is it material that appellant stated at several 
points that he had committed no federal crime; such a 
contradiction, especially by a nervous or excitable wit¬ 
ness would not overcome a clear claim of privilege if 
he was otherwise entitled to the privilege.” (At p. 
980.) 

See also McCarthy v. Arndstein, sv/pra. 

In United States v. Weissman, 111 F. 2nd 260, a witness 
who had appeared before a grand jury, asserted his Fifth 
Amendment protection, but then answered certain of the 
questions which he had previously refused to answer on 
constitutional grounds. Judge Learned Hand, in reversing 
the conviction, stated, 

“These answers the prosecution urges as an aban¬ 
donment of the privilege; but we agree with the de¬ 
fendant that they were slips and not really intended as 
an abandonment.” 

In Wood v. United States, 128 F. 2nd 265, Justice 
Rutledge, then a member of this Court, wrote in respect 
to a supposed “waiver” of the Fifth Amendment protection 
by defendant, 

“Basic constitutional protections, especially in crim¬ 
inal cases, should not be suspended by mere inference 
from indifferent facts or doubtful presumptions, 
whether of law or fact.” 

In the light of the foregoing principles, it is impossible 
to read an abandonment or waiver of the privilege by the 
appellant in the present proceeding out of his single answer 
to one question in the course of the entire proceeding. 
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POINT n 

Appellant’s claim of the privilege was respected by 
the Committee and is not now subject to challenge. 

Even if the appellant had no right to refuse to answer 
the questions listed in the indictment on his Fifth Amend¬ 
ment ground, he could not be convicted for refusing to 
answer the questions. 

The record shows that the appellant was not directed to 
answer any questions after he made his Fifth Amendment 
claim. At no time did Representative Moulder or Committee 
Counsel Tavenner direct appellant to answer either upon 
the ground that the refusal was not considered constitu¬ 
tionally privileged or upon the ground that the privilege 
had not been properly asserted. If in the view of the 
Committee the privilege was not available to the witness 
or the assertion had not been satisfactorily made, it was 
required to direct the witness to answer. It is the dis¬ 
obedience of the direction to answer which forms the basis 
of the contempt and in the absence of a direction the initial 
refusal is not a matured, punishable refusal. 

We have been unable to discover a case in winch punish¬ 
ment was imposed for contempt where the witness was not 
specifically directed to answrer the question and his reason 
for refusing to answer rejected or overruled. This has 
been the practice from the very beginning. Thus, when a 
witness refused to answer certain questions before the 
grand jury which was hearing charges against Aaron Burr, 
he was brought before Chief Justice Marshall. The Chief 
Justice heard the argument of counsel, considered the case, 
and delivered a historic opinion, which concluded that the 
witness had no right to refuse to answer at least some of 
the questions at which he had balked. But the Chief Jus¬ 
tice did not punish the witness for his initial refusals based 
on an ineffective claim of privilege. Instead he directed 
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that the witness answer the non-incriminating questions. 
United States v. Burr, 25 Fed. Cas. No. 14,692e. 

The procedure adopted by Chief Justice Marshall is 
universally followed. ' The Committee’s action of citing for 
contempt without having overruled the assertion of priv¬ 
ilege is sheer oppression and entrapment and jeopardizes 
the exercise of Fifth Amendment rights. 

In United States v. Eisele, 52 F. Supp. 105, Judge Pine 
recognized that a claim of the Fifth Amendment privilege 
must be ruled on by the tribunal to whom it is made before 
it can be considered lost. Judge Pine stated (at 108):; 

“It was the (S. E. C.) examiner’s duty, when defend¬ 
ant claimed this privilege, to determine from the char¬ 
acter of the questions asked and the circumstances of 
the inquiry whether there was a likelihood that the an¬ 
swers might be incriminating, and if there was such 
likelihood, it was his duty to determine whether he 
wished to exchange immunity for testimony.” 

The same principle appears from Graham v. United 
States, 99 F. (2d) 746 (C. A. 9). There a district court 
judge had convicted a witness for refusing, on claim of 
privilege, to answer certain questions in a deportation 
proceeding. The Court of Appeals found that the privi¬ 
lege was available as to some of the questions, but not as 
to others. But the Appellate Court did not sustain the con¬ 
viction on the basis of the unjustified refusals. Instead, it 
reversed and remanded to the lower court with instruc¬ 
tions that it give the witness an opportunity to answer 
those questions which had been found to be non-incriminat- 
ing. . . . . 

Finally, this rule—that a denial of an assertion of privi¬ 
lege is a prerequisite to punishment—follows inevitably 
from May v. United States, 84 App. D. C. 323, 175 F. (2d) 
994, where this Court ruled that testimony given to a 
Congressional committee was not inadmissible under the 
limited immunity given by 18 U. S. C. 3486 unless the wit¬ 
ness before the Committee had first refused to answer on 
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the grounds of privilege and had been compelled to answer 
by a denial of his assertion of the privilege. As the Court 
stated (175 F. (2d) at 1001, emphasis added): “Absent re¬ 
fusal to answer followed by compulsion to answer, no im¬ 
munity arises, either under the statutes before us or under 
the Constitution.” A basic reason for the requirement of 
direction is thus made clear: the witness is presented with 
a specific ruling and is put on notice of the risks which are 
threatened by a persistence in his claim. 

Nor may it be contended that a refusal to answer on Fifth 
Amendment grounds is governed by the rule that a witness 
acts at his peril if he refuses to answer a question on the 
grounds that it is not pertinent or is beyond the Commit¬ 
tee’s authority. The witness can raise the issue of per¬ 
tinency or authority by objecting to the question and ob¬ 
taining a ruling by the Committee before deciding whether 
or not to act at his peril by refusing to answer. The privi¬ 
lege against self-incrimination, however, can only be in¬ 
voked by a determined refusal to answer. May v. United 
States, supra; United States v. Johnson, 76 F. Supp. 538 
(N. D. Pa.). The privilege supports only a refusal, not an 
objection; there is nothing wrong with the question, as in 
cases of lack of pertinency or excess of authority; the 
situation is simply that the answer need not be given. 

Nor may it be contended that while a witness may not be 
required to act at his peril in all other proceedings in which 
there is a refusal to answer, a different rule applies to 
Congressional proceedings. The oppression and the pos¬ 
sibility of entrapment w r hich flow from silence in the face 
of a claim or attempted claim of the privilege are fully 
present in the case of an investigating committee. Indeed 
the policy of the privilege is strongest at the point of pre¬ 
liminary investigation. The evils of compulsory self- 
disclosure are greatest here because, as Wigmore points 
out (3rd ed. Section 2251, p. 308), it is precisely at this 
stage that the individual is accused upon the basis of “mere 
suspicion * * * or on public rumor, or on secret betrayal 

• • • r> 



63 


The Committee on Un-American Activities is itself fully 
aware that a claim of privilege is respected and thus not 
subject to attack unless the tribunal to which it is made 
directs that an answer be given despite the claim. Thus on 
June 8,1949, when a witness before the Committee refused 
to answer certain questions on the grounds of possible self¬ 
incrimination, the Committee expressly ordered the witness 
to answer the questions. See Report of testimony of Steve 
Nelson, 96 Cong. Rec. (Daily Ed.) 12452. 

The opinion of Judge Letts in U. S. v. Browder, supra, 
makes it clear both that requirement of direction applies to 
Congressional Committees and that it applies even where 
no claim of privilege is made or even attempted to be made. 
In the Browder case, the refusals upon which the indict¬ 
ment rested were in response to questions put by a Senate 
Committee and were either flat refusals, or, as Judge Letts 
put it (Supp. I, 20), “were in some instances in the nature 
of objections and expressions of the defendant, indicating 
his claim of supposed rights. The committee members so 
understood defendant’s answers to such questions.” 

Judge Letts stated (Supp. I, 20): 

“A search of the record will not disclose one instance 
when the committee or its presiding member overruled 
the defendant’s objections or offered to set him right 
if his observations were ill-founded or his position un¬ 
tenable in the eyes of the committee.” 

He therefore concluded that when defendant Browder’s 
“objections were not acted upon, that he had the right to 
believe that his views and explanations were acceptable to 
the Committee.” But if the failure to act upon the defend¬ 
ant Browder’s objections gave him the right to believe that 
his views were acceptable to the Committee, the failure of 
Representative Moulder to act upon appellant’s objections 
surely gave him the right to believe that his reliance on the 
Fifth Amendment was acceptable to the Committee.; 
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POINT HI 

The court below erred in denying appellant’s request 
for a hearing on the motion challenging the validity of 
the Grand Jury. 

There were twenty members of the indicting Grand Jury 
who voted on the present indictment. Counsel for the 
Government has conceded that ten of these Grand Jurors 
were Government employees and two additional were wives 
of Government employees (App. 238). Appellant moved 
under Rule 12 of the Federal Rules of Criminal Procedure 
for a hearing on his motion to dismiss the indictment as 
void in that there were not 12 duly qualified and impartial 
jurors. Crowley v. United States, 194 U. S. 461; U. S. 
ex rel. McCann v. Thompson, 144 F. 2d 604 (C. A. 2); 18 
U. S. C. A. 554a; Rule 6(a)(2), Federal Rules of Criminal 
Procedure. The court below by Kirkland, J., denied the 
request for a hearing and rejected appellant’s proffer of 
proof in support of the motion (App. 118). 

It is now settled that Government employees serving as 
Grand or Petit Jurors will be barred as a group for bias 
when circumstances are brought to the court’s attention 
demonstrating that Government employees would not be 
suitable jurors in a particular case. Dennis v. United 
States, 339 U. S. 162.- 

In Dennis, the petitioner urged that Government em¬ 
ployees should have been barred from the jury under the 
special circumstances of his case. The majority of the 
Court held that such bias must appear from the record 
and could not be the subject of judicial notice. The con¬ 
curring opinion of Justice Reed, without which there was 
no majority, sharply emphasizes the holding of Dermis: 

“Mr. Justice Reed concurs in the opinion and judg¬ 
ment of the Court. He reads the Court’s decision 
to mean that Government employees may be barred 
for implied bias when circumstances are properly 
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brought to the court's attention which convince the 
court that Government employees would not be suit¬ 
able jurors in a particular case. Absent such a show¬ 
ing, however, Government employees may not be barred 
from jury service merely because they are Govern¬ 
ment employees.” 

The Dennis majority went still further and indicated 
the precise type of evidence which would ground an ex¬ 
clusion of government employees from jury duty: 

“As far as it appears, the court was willing to con¬ 
sider any evidence which would indicate that inves¬ 
tigatory agencies of the Government had recognized 
in the past or would take cognizance in the future of a 
vote of acquittal, but no such proof was made. Nor was 
there evidence of a climate of opinion among Govern¬ 
ment employees that they would jeopardize their 
tenure or provoke investigation by such a verdict.” 

In the instant proceeding the appellant offered to prove 
the precise factual conditions laid down in Dennis as a 
prerequisite for barring Government employees as jurors 
—namely the existence of a climate of opinion among 
Government employees that they would jeopardize their 
tenure or provoke investigation by failing to indict this 
defendant at the Government's request Appellant sub¬ 
mitted two affidavits (App. 25, 85) in support of this fac¬ 
tual allegation and incorporated these affidavits in a proffer 
of proof at the argument on the motion for a hearing under 
Rule 12 (App. 237). 27 ' 1 

27 Appellant offered to prove the following allegations of fact to 
the Court: 

1. Ten of the twenty grand jurors voting on the indictment were 
• Government employees (App. 86). Two other jurors were 

wives of Government employees (App. 86). 

2. Government employees at the time of the indictment and for 
a number of years previous have been the subject of an active 
campaign to determine whether they are in any way sympa¬ 
thetic or tolerant to Communists or any person associated with 
Communists or with any organization charged to be a “Com¬ 
munist front” (App. 86). 

(Footnote continued on page 66.) 
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In addition to the specific allegations of fact set forth 
in appellant’s affidavits and incorporated in the proffer of 
proof, appellant attached a number of exhibits to the affi¬ 
davits containing statements by experts, all tending to 
show that: 

1. Because of the general atmosphere of intimidation, 
Government employees have.“a low morale” (App. 
96) due to the fear that they will be called to account 
for any activity or expression of opinion indicating 
the slightest sympathy with any person charged with 
being a Communist (App. 96). 

(Footnote continued from page 65.) 

3. At the time of the indictment, Congressional leaders. Congres¬ 
sional committees and heads of Federal executive agencies 
were engaged in efforts to “purge” from Government employ¬ 
ment any person found to be so stigmatized (App. 87). 

4. Under the President’s Loyalty Order, Executive #9835. 
Government employees are subject to the most intensive and 
searching investigation of all of their conduct, beliefs and 
associations involving in the remotest manner sympathy with 
persons or organizations charged to be Communistic (App. 
88 ). 

' 5. At the very* time that the Grand Jury in this proceeding was 
considering whether to return indictments, the United States 
Civil Service Commission reported publicly that 280 Govern¬ 
ment employees had already been dismissed as “security 
risks” under the loyalty program; that 13.202 employees had 
been the subject of a full and complete investigation by the 
Federal Bureau of Investigation; that 1593 employees had 
resigned while under FBI investigation and that 1171 em¬ 
ployees had left their Government jobs before the loyalty 
investigation had been completed (App. 91). 

6. The actual conduct of the loyalty review boards has been 
such as to create the distinct impression among Government 
employees that the only way a Government employee can 
safeguard his livelihood is to express active hostility to any 
idea, person or organization which might possibly be attacked 
as Communist (App. 91-92). 

7. Numerous articles in the public press and reports over the 
radio concerning intensive nature of the loyalty investigation 
have engendered fear and apprehension among Government 
employees as to the retention of their jobs as a means of 
livelihood (App. 90). 

(Footnote continued on page 67.) 
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2. Government employees as a result of this atmos¬ 
phere are frightened, “upset and scared” (App. 98). 

3. All Government employees know the type of investi¬ 
gation made in loyalty cases and therefore assume 
that any type of activity or expression of opinion 
which expresses sympathy for ideas or individuals 
charged with being Communists provides grounds 
for suspicion of their own “loyalty” (App. 102). 

4. The loyalty program is and has been used unjustly 
and upon the slightest provocation as a paeans for 
depriving Government employees of their jobs (App. 
105). 

(Footnote continued from page 66.) 

8. The transcript of the hearing before the House Committee 
on Un-American Activities was before the Grand Jury during 
their deliberations. This transcript revealed to the Grand 
Jurors that the defendant was charged with contempt of the 
House Committee on Un-American Activities and was being 
investigated by the House Committee for alleged Communist 
activities (App. 86). 

9. The House Committee on Un-American Activities has been 
extremely active in this investigation of alleged disloyalty 
among Government employees and has publicly announced 
that its files and reports have been used by the investigating 
agencies of the Federal Government to determine the loyalty 
of Government employees (App. 87). 

10. At the time of the Grand Jury hearings and a number of 
years prior to that, a number of committees of Congress in 
addition to the Un-American Activities Committee, have con¬ 
ducted intensive investigations into the loyalty of Government 
employees (App. 92). 

11. There had been attempts at public intimidation of jurors and 
Federal judges in proceedings involving alleged Communist 
activities (App. 88). 

a) A resolution was introduced in Congress demanding the 
investigation of the presiding justice in the first Hiss trial, 
impugning his loyalty solely because he attempted to exer¬ 
cise the functions of his office to the best of his ability 
(App. 88). 

b) One of the jurors who refused to vote for conviction of 
Hiss was required to appeal to law enforcement agencies 
for protection against individuals harassing him because 
of his vote (App. 88). 

c) When the Court of Appeals for the Ninth Circuit granted 
bail to Harry Bridges, accused of Communist affiliation, 
a resolution was introduced in the Senate demanding in¬ 
vestigation of these jurists (App. 88). 

(Footnote continued on page 68.) 
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5. The Federal Bureau of Investigation investigates 
every detail of the private lives, opinions, activities, 
reading habits and thoughts of an individual in¬ 
volved in a Government employee loyalty check. 
The FBI uses every technique, including wire¬ 
tapping and anonymous informants (App. 108). 

6. As a result of these facts, prominent observers of 
the Washington scene have concluded that “suspicion 
and uncertainty” becloud Government service today 
(App. 110). 

These allegations of fact describe in the greatest detail 
a climate of opinion among Government employees that 
“they would jeopardize their tenure or provoke investi¬ 
gation”, by any conduct which might be considered favor¬ 
able to this appellant. Upon such a showing, under the 
rule of Dennis, the indictment would have to be dismissed. 

The lower court, however, refused to hear the evidence 
offered, denied appellant’s motion for a hearing, struck 

(Footnote continued from page 67.) 

12. The Federal Bureau of Investigation had investigated and 
checked every Federal grand juror who was a Government 
employee. This individual’s employment is conditioned upon 
a favorable report from that agency which is a subdivision of 
the prosecutor’s office (App. 94). 

13. The Department of Justice announced that the Federal Bureau 
of Investigation was engaged in the greatest man-hunt among 
Federal Civil Service employees that this country has ever 
engaged in (App. 93). 

14. Information concerning loyalty of the grand jurors who are 
Federal employees was available to the Attorney General’s 
office prior to the time the grand juror was sworn in (App. 
94). 

15. Each and every grand juror who is a Government employee 
remains under the surveillance of the FBI during his entire 
employment by the Government (App. 95). 

16. The Director of the Federal Bureau of Investigation stated 
publicly that whenever a Federal employee is accused of “Com¬ 
munist affiliations”, whether or not such accusations are based 
on fact, a full scale investigation is instituted by the Bureau 
(App. 93). 
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sua sponte, from the record the main affidavit containing 
the allegations of fact, and rejected appellant’s - proffer 
of proof made in open court (App. 118). A refusal to hear 
evidence offered in support of allegations that a grand or 
petit jury was improperly or illegally constituted is re¬ 
versible error. Carter v. Texas, 177 U. S. 442; Smith v. 
Mississippi, 162 U. S. 592; Tarrance v. Florida, 188 U. S. 
519; Glosser v. U. S., 315 TJ. S. 60, 87; Morford v. XJ. S., 
339 U. S. 258. 28 

The rejection of a proffer of proof made in open court in 
support of a motion to dismiss an indictment for improper 
constitution of grand or petit juries is likewise reversible 
error. Carter v. Texas, supra; Brownfield v. South Caro¬ 
lina, 189 U. S. 426; compare Glosser v. XJ. S., supra. 

The Supreme Court has recently applied this general 
rule to reverse a conviction for contempt of Congress in 
a decision which is directly analogous. Morford v. TJ. S., 
339 U. S. 258. In a per curiam opinion the Court held that 
the refusal of the Trial Court to permit examination as to 
“the possible influence of the ‘loyalty order’, Executive 
Order No. 9835, 5 U. S. C. A., Sect. 631 note, on their 
[jurors’] ability to render a just and impartial verdict”, 
Morford v. TJ. S., supra, at 259, required the reversal of 
the judgment of conviction. The Court pointed out: 

“We said in Dermis that ‘Preservation of the op¬ 
portunity to prove actual bias is a guarantee of a de¬ 
fendant’s right to an impartial jury.’ IcL, 339 TJ. S. 
171-172, 70 S. Ct. 523. Since that opportunity was 
denied in this case, the petition for writ of certiorari 

28 The Court in the Tarrance case described the holding of Carter 
in the following way: 

“ * * * the bill of exceptions showed that the defendant asked 
leave to introduce witnesses and offered to introduce witnesses, 
to prove the allegations in his motion, but that the court refused 
to hear any evidence in support of the motion, but overruled it 

- without investigating into the truth or falsity of the allegations 
therein; and this was adjudged error.” - • 
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is granted and the judgment of the Court of Appeals 
is reversed.” 29 

• * 4 • * ' ; ' v . 4 . ■ J \ 

The refusal of the lower court to hear evidence in sup¬ 
port of appellant’s motion attacking the validity of the 
indicting jury can be sustained only by rejecting the guar¬ 
antee of the Supreme Court in Dennis that : 

“The way is open in every case to raise a contention 
of bias from the realm of speculation to the realm of 
fact.” 

Under the rulings of the lower court this opportunity 
was denied to the appellant and the judgment of the court 
must consequently be reversed. 

* . . < 

POINT IV 

The prosecution failed to prove a material ingredient 
of the offense—a valid Subcommittee. 

The appellant was indicted for violation of that portion 
of R. S. 102 which states that “every person who having 
been summoned as a witness * • * to give testimony • • • 
upon any matter under inquiry before * * * any Committee 
of either House of Congress * * * who having appeared, re¬ 
fuses to answer any question pertinent to the question under 
inquiry shall be deemed guilty of a misdemeanor m * # .” 

29 “Actual bias” as used in the cases involving Government em¬ 
ployees includes bias inferred from the particular circumstances of 
the case. See Frasier v. U. S-, 335 U. S. 497, 510, n. 19: 

“The phrase ‘actual bias’ is used in this opinion as it was 
in the Wood case. * * * As appears from the portion of the 
opinion quoted in the text infra at note 23, the Court regarded 
‘actual bias’ or challenge ‘to the favor’ as including not only 
prejudice in the subjective sense but also such as might be 
thought implicitly to arise ‘in view of the nature of circum¬ 
stances of his employment, or of the relation of the particular 
governmental activity to the matters involved in the prosecu¬ 
tion, or otherwise’.” 
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Since this arm of the statute requires an appearance before 
a committee, the existence of a valid committee is a ma¬ 
terial ingredient of the offense which must be proven beyond 
a reasonable doubt U. S. v. Bryan, 339 U. S. 323, 328; 
Christoff el v. U. 8., 338 U. S. 84. 80 

The Government has utterly failed to sustain its burden 
in proving beyond a reasonable doubt the existence of a 
valid committee. Appellant was questioned by a single 
member of Congress, Mr. Moulder. The prosecution con¬ 
ceded that neither a rule nor a statute authorizes the exist¬ 
ence of “one man subcommittees” (App. 153). The prose¬ 
cution attempted to show a purported general “practice” 
authorizing such “subcommittees”, but the Government 
witness, Mr. Tavenner, knew of no such general practice 
(App. 154) and the Trial Court sustained a motion to strike 
the entire testimony relating to any “practice” (App. 154). 
Thus the Government was unable to introduce even a 
scintilla of evidence to support its burden of proving a 
valid subcommittee. 

Recognizing this complete failure of proof, the Govern¬ 
ment was forced to fall back upon the argument that appel¬ 
lant was required to raise the question of the validity of 
the committee at the hearing itself, relying upon the opin¬ 
ion in U. S. v. Bryan, supra. However, the Supreme Court 
has held that where appearance before a valid committee 
is a material ingredient of the offense “the occasion of trial 
is an appropriate one for petitioner to raise the question” 
of the competency of the committee. Christoff el v. U. S., 
supra. As we have seen before, the holding in Bryan 
controls only the offense of “wilful default” in which ap- 

30 The Court in Bryan distinguished that situation from Christof- 
fel precisely on the basis of this principle. In Bryan, the petitioner 
had been convicted of the other arm of R.S. 102, which penalizes 
wilful default without requiring appearance before a valid commit¬ 
tee, U. S. v. Bryan, supra, at p. 729. The Court differentiated this 
offense from refusal to answer “having appeared” before a valid 
committee, emphasizing that only in the latter case was a valid com¬ 
mittee a material element of the offense. 
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pearance before a valid committee is not an ingredient of 
the offense. Since the offense for which the appellant was 
indicted, “refusal to answer’, requires appearance before 
a valid committee, the rule of Christoff el governs and the 
appellant did not waive this question by failure to raise 
it before the House Committee. 31 

Since as the Supreme Court there held, “a tribunal that 
is not competent * * • cannot be the instrument of a crimi¬ 
nal conviction”, the failure of the Government to sustain 
its burden of showing a valid subcommittee requires the 
reversal of the judgment of conviction. 

31 It should be noted that the question thus goes to the basis of 
the power of the committee to inquire. If there was no duly ap¬ 
pointed subcommittee, Mr. Moulder, sitting as an individual, had no 
power to make the inquiries. The power of the Congressional com¬ 
mittee to make inquiries may be raised by a defendant at any time 
in the proceedings. Kilbourn v. Thompson, 103 U. S. 168; McGrain 
v. Daugherty, 273 U. S. 135; Sinclair v. U. S., 279 U. S. 263. This 
Court has specifically held that the question of the power of the 
committee to make the inquiry may be raised “at any time” by de¬ 
defendant, once he has appeared before the committee, Eisler v. U. S., 
107 F. 2d 273. 
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CONCLUSION 


For the foregoing reasons the judgment of conviction 
must be reversed and the indictment dismissed. 

Respectfully submitted, 

David Scribner, 

11 East 51st Street, 

New York City, 

Arthur Kinoy, 

55 West 42nd Street, 

New York City, 

Altax Rosenberg, 

416 Fifth Street, N.W., 
Washington, D. C., 
Attorneys for Appellant. 

Of Counsel, 

David Scribner, 

Donner & Kinqy, 
by Frank J. Donner, 

Arthur Kinoy, 

55 West 42nd Street, 

New York City. 
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SUPPLEMENT I 


Unreported Oral Opinions by District Court 
in Companion Cases 

nr THE' 

UNITED STATES DISTRICT COURT 
fob the District of Columbia 


Criminal 
No. 1747-50 


The above entitled matter came on for further considera¬ 
tion before Honorable T. Alan Goldsborough, United States 
District Judge, at 11:15 a. m., pursuant to adjournment 

Oral Conclusions of the Court 

«. • - • 

The Court: Gentlemen, the Court has given this matter 
a great deal of thought, and the Court has reached the 
conclusion that there should be, by the Court, a general 
discussion in order to make a proper background for the 
Court’s decision, and in order that not only the Counsel but 
the public may understand in what metier the courts are 
working in a great many of these cases, which, so far as I 
know, have been brought down from the Congress. 

The Court wants to discuss just what the settled law 
is about the operation of the Fifth Amendment, in so far 
as self-incrimination is concerned. 

The law, as interpreted by the Supreme Court, has not 
changed for a period of 143 years. The leading case is 




2 


the case of the United States v. Burr, in which Burr’s 
secretary was asked whether or not he interpreted and 
understood the purport of a letter in code which had been 
apparently physically written by him. 

Chief Justice Marshall delivered the opinion in that case 
and said that if the question to the accused had been as to 
whether or not at the time the letter was written he knew 
an interpretation of the coded message, he could plead the 
protection of the Fifth Amendment, because it might have 
been held under those circumstances that he was guilty 
of misprision of treason, but as the question was not di¬ 
rected to what was in the letter at the time it was written 
and mailed, and whether he knew what was in it, what 
the translation was, at the time he was asked the question, 
and because that could not possibly make him—the answer 
to that question could not possibly make him liable to 
criminal prosecution, that the court would let him answer. 

This is the general principle which was stated by Chief 
Justice Marshall and which has continued throughout the 
history of the country without any intermission between 
that time and the present date. 

It will take me a few minutes to do it, but I am going to 
read a part of this opinion: 

“It is a settled maxim of law that no man is bound 
to criminate himself. This maxim forms one exception 
to the general rule, which declares that every person 
is compellable to bear testimony in a court of justice. 
Where the witness who considers himself as being 
within this exception, it is alleged that he is, and from 
the nature of things must be, the sole judge of the effect 
of his answer; that he is consequently at liberty to 
refuse to answer any question if he will say upon his 
oath that his answer to that question might criminate 
himself. 

“When this opinion was first suggested, the Court 
conceived the principle laid down at the bar to be too 
broad, and therefore required that authorities in sup¬ 
port of it might be adduced. Authorities have been 
adduced and have been considered. In all of them the 
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Court could perceive that an answer to the question 
propounded might criminate the witness, and he was 
informed that he was at liberty to refuse an answer. 
These cases do not appear to the Court to support 
the principle laid down by the counsel-for the witness 
in the full latitude in which they have stated it. There 
is no distinction which takes from the Court the right 
to consider and decide whether any direct answer to 
the particular question propounded could be- reason¬ 
ably supposed to affect the witness. There may be 
questions no direct answer to which could, in any 
degree, affect him; and there is no case which goes so 
far as to say that he is not bound to answer such ques¬ 
tions. The case of Goosely, in this Court, is, perhaps, 
the strongest that has been adduced. But the general 
doctrine of the judge in that case must have referred 
to the circumstances, which showed that the answer 
might criminate him. ' . 

‘‘When two principles come in conflict with each 
other, the Court must give them both a reasonable 
construction, so as to preserve them both to a reason¬ 
able extent. The principle which entitles the United 
States to the testimony of every citizen, and-the prin¬ 
ciple by which every witness is privileged not to accuse 
himself, can neither of them be entirely disregarded. 
They are believed both to be preserved to a reasonable 
extent and according to the true intention of the rule 
and of the exception of that rule by observing a course 

which it is conceived courts have generally observed. 

•. . « • • ^ 

It is this: - ; 

“When a question is propounded, it belongs to the 
court to consider and decide whether a direct answer 
to it can implicate the witness. If this be decided in 
the negative, then he may answer it without violating 
his privilege which is secured to him by law. If a 
direct answer to it may criminate him, then he must 
be lie sole judge what his answer would bel The 
court cannot participate with, him in this judgment, 
because they cannot decide on the effect of Ms answer 
without knowing what it would be; and a disclosure 
of that fact to the judges would strip him of the privi¬ 
lege wMch the law allows, and wMch he claims. It 
follows necessarily, then, from this statement of things, 
that if the question be of such a description that ah 
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answer to it may or may not criminate the witness, 
according to that answer, it must rest with himself, 
who alone can tell what it would be, to answer the 
question or not. If, in such a case, he say upon his 
oath that his answer would criminate himself, the 
court can demand no other testimony of the fact If 
the declaration be untrue, it is in conscience and in law 
as much a perjury as if he had declared any other un¬ 
truth upon his oath, as it is one of those cases in which 
the rule of law must be abandoned, or the truth of the 
witness be received. 

“The counsel for the United States have also laid 
down this rule according to their understanding of it; 

i but they appear to the Court to have made it as much 
too narrow as the counsel for the witness has made it 
too broad. According to their statement, a witness can 
never refuse to answer any question unless that an¬ 
swer, unconnected with other testimony, would be 
sufficient to convict him of a crime. This would be 
rendering the rule almost perfectly worthless. Many 
links frequently compose that chain of testimony which 
is necessary to convict any individual of a crime. It 
appears to the Court to be the true sense of the rule 
that no witness is compellable to furnish any one of 
them against himself. It is certainly not only a possi¬ 
ble but a probable case that a witness, by disclosing a 
single fact, may complete the testimony against him¬ 
self, and to every effectual purpose accuse himself en¬ 
tirely as he would by stating every circumstance which 
would be required for his conviction. That fact of 
itself might be unavailing, but all other facts without 
it would be insufficient While that remains concealed 
within his own bosom, he is safe; but draw it from 
thence, and he is exposed to a prosecution. The rule 
which declares that no man is compellable to accuse 
himself would most obviously be infringed by com¬ 
pelling a witness to disclose a fact of this description. 

“What testimony may be possessed, or is attainable, 
against any individual, the court can never know. It 
would seem, then, that the court ought never to compel 
a witness to give an answer which discloses a fact that 
would form a necessary and essential part of a crime 
which is punishable by the laws.” 

Now, of course, that is not new law. That was a decision 

by Chief Justice Marshall which was handed down in 
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1807. But I do want to emphasize the fact that that is 
one construction of the application of the Fifth Amend¬ 
ment, so far as incrimination is concerned, which has never 
been deviated from by the Court in any case. 

The case decided in 1892, which is a leading case, the 
case of Counsdman v. Hitchcock, in which the defendant 
was asked whether or not he had received rebates, shipping 
rebates—a law had been passed making it unlawful to give 
rebates—and the Government contended that there was 
no law protecting rebates, and that therefore he should 
be compelled to answer, but the Supreme Court said that 
was not true; it said that if he admitted receiving rebates 
it might incriminate him—it must have been a conspiracy, 
or something of that kind—but, anyhow, he was not re¬ 
quired to answer, and the Supreme Court in that case, 
which, as I say, was a leading case, and has been referred 
to by both Federal and State courts at length, just as 
Chief Justice Marshall’s opinion, which I have just read, 
which was filed and handed down in June of 1807. 

Now, in the Patricia Blau case, in which the Supreme 
Court handed down its opinion on December 11, 1950, the 
questions asked in that case were as follows 

“Mrs. Blau, do you know the names of the. State 
• officers of the Communist Party of Colorado? : 

“Do you know what the organization of the Com¬ 
munist Party in Colorado is, lie table of organization 
of the Communist Party of Colorado? 

“Were you ever employed by the Communist Party 
of Colorado? 

“Did you ever have in your possession or custody 
any of the books and records of the Communist Party 
•of Colorado? . • 

“Did you turn the books and records of the Com¬ 
munist Party of Colorado over to any particular per¬ 
son? 

“Do you know the names of any persons who might 
now have the books and records of the Communist 
Party of Colorado? : 

“Could you describe to the grand jury any books 
and records of the Communist Party of Colorado?” 
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The Supreme Court by unanimous decision held that the 
witness could not be compelled to answer those questions. 
It called particular attention to the fact that at the time of 
the questioning the Smith Act was the law of the land. 
Now, the Smith Act is as follows: 

“Whoever knowingly or willfully advocates, abets, 
or teaches the duty, necessity, desirability, or pro¬ 
priety of overthrowing or destroying the Government 
of the United States or the government of any State, 
territory, district, or possession thereof, or the govern¬ 
ment of any political subdivision therein, by force or 
violence, or by the assassination of any officer of any 
such government; or 

“Whoever, with intent to cause the overthrow or 
destruction of any such government, prints, publishes, 
edits, issues, circulates, sells, distributes, or publicly 
displays any written or printed matter advocating, ad¬ 
vising, or teaching the duty, necessity, desirability, or 
propriety of overthrowing or destroying any govern¬ 
ment in the United States by force or violence, or 
attempts to do so; or 

“Whoever organizes or helps or attempts to organ¬ 
ize any society, group, or assembly of persons who 
teach, advocate, or encourage the overthrow or de¬ 
struction of any such government by force or violence; 
or becomes or is a member of or affiliates with any 
such society, group, or assembly of persons, knowing 
the purposes thereof—shall be fined” 

and so forth. 

Now, it is perfectly evident in this case, and it is con¬ 
ceded by the Government, that the answer to all three 
questions asked, whether he at any time attended any 
Communist meeting with Tom Fitzpatrick, whether the 
defendant attended a Communist Party meeting with 
Charles Copeland, whether the defendant was or had ever 
been a member of the Communist Party, might each con¬ 
stitute incriminating matter, as interpreted in the Burr 
case, and, as I said before, as interpreted in every other 
case down to the present. 
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Now, in the case decided by the Supreme Court Febru¬ 
ary 26, 1951, Jane Rogers v. The United States, the Court 
held that the witness should answer the question, for three 
reasons: 

In the first place, the Court said that the defendant’s 
decision not to answer the question was an afterthought; 

Second, that she had answered several material ques¬ 
tions; and that under the decision of the Supreme Court 
she could not stop then and decide whether or not she 
should answer other questions; and 

Third, the Supreme Court said that the Smith Act was 
not on the statute books at the time of her interrogation, 
but it expressly affirmed the Patricia Blau case, 340 U. S. 
159, and held that questions connected with the Communist 
Party are subject to the privilege against self-incrimina¬ 
tion as calling for disclosure of facts tending to criminate 
under the Smith Act 

Now, a great many people have gotten the impression 
that in these cases—I am sure I cannot prove it, and I 
am not sure in this case, in some way or other—that the 
courts are winking at Communism. 

The courts, in the first place, haven’t anything to do 
with the policy , of the law, as long as it is Constitutional 
law. What the courts have to do is enforce the law, cer¬ 
tainly when it is perfectly clear what the law is. 

Now, what I am about to say right now—I am just simply 
speaking for myself; I am not authorized to speak for 
any of the other members of this court or any other court 
—but my belief is, and, again, I cannot prove it ; I only 
know what I think about it—my own opinion is this: That, 
knowing, as I do so well, the members of this court, that 
the views which I am about to express are their views. 

A great many years ago I read everything that Karl 
Marx had to say, his Manifesto of 1848, and the main 
three volumes of Das KapitaL 

Now, we have had, within the memory of all of us in this 
courtroom, three situations where we have had dictator¬ 
ships. We have had one in Germany, what was known as 
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Nazism; we had in Italy what was known as Fascism; 
and we have in Russia what is known as Communism. 

•The Court thinks that there is no essential difference 
between one dictatorship and another. The Court thinks 
that in no dictatorship that it knows anything about has 
there been any ideology involved at all, and certainly the 
desire of the man and those immediately around him to 
have absolute control of everything that was within that 
jurisdiction. The Court thinks that there is no exception 
to this, and in every dictatorship, certainly every one that 
I have spoken of, the very first thing that is done is to 
destroy the labor unions, just destroy them, wipe them 
off the face of the earth. 

The Court thinks that anyone who advocates Communism 
as Communism is practiced—I am not talking about Karl 
Marx’ communism; I don’t agree with Karl Marx but that 
is a very different thing from what is known as Com¬ 
munism at this time in the world. 

The Court thinks that anyone who advocates Communism 
is just simply a sucker. Of course, attempts are made, 
with people who go to Russia, for instance, to show only 
the so-called bright side, but that is an old Russian trick 
for hundreds of years. Authentic history tells us that 
Catherine the Great, Empress of Russia—she understood 
there was a very bad condition down in southern Russia, 
bordering on the Black Sea, and those who were interested 
in keeping the conditions as they were built false fronts 
along the coast of the Black Sea. After they got them 
built, they induced the queen to take a boat ride on the 
Black Sea and were able to fool Catherine the Great into 
thinking that conditions in southern Russia were good, 
instead of very, very evil. 

This Court thinks that there are certain dicta—Now, 
ordinarily a dictum is a mere flourish of the tongue which 
says something that people like to hear, but the Court thinks 
that there are certain dicta which are absolutely true and 
which will be true under all circumstances, and to the truth 



9 


of which there is nothing in history of the world as an 
exception. 

“Power always corrupts and absolute power cor¬ 
rupts absolutely.” 

/ 

Another: ■ • ' 

“There is no such thing as a benevolent despot.”. 

Now, that is what this Court thinks about the situation. 

But what the courts of this jurisdiction are doing now in 
cases where they have to direct a verdict for the defend¬ 
ant is to uphold the Constitution of the United States, 
which includes the Bill of Rights, which includes the Fifth 
Am endment, which states, in so far as this case is con¬ 
cerned: 

“No person * • • shall be compelled in any criminal 
case to be witness against himself • * 

In this case the Government takes the position that this 
witness was simply a rebellious witness and took the posi¬ 
tion that the Congress had no right to investigate and 
that it was from that standpoint that he saw fit to decline 
to answer. 

Well, now, he did take that position, but the Goverment 
said that in this case he did not claim the privilege under 
the Fifth Amendment. But he did not answer any ques¬ 
tion included in this indictment, which distinguishes it 
from that Rogers case. 

Now, I don’t know whether he knew what was in the 
Fifth Amendment or not, but what he said was this—this 
is his final answer, which involves his refusal to answer 
the questions: 

“I think again, Mr. Chairman, under the fifth amend¬ 
ment, that is my own personal belief.” 

Well, the Fifth Amendment contains this provision: 

“No person * * * shall be compelled in any criminal 
case to be a witness against himself * * 
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Now, the Government takes the position that, even though 
he invoked the Fifth Amendment, he did not know what 
he was invoking, and that, therefore, the Court has the 
right to say beyond all reasonable doubt that he did not 
invoke the privilege against self-incrimination. 

Now, let’s see about that. Now, here is a charge that I 
have given to the jury in a serious criminal case, and 
which, of course, I had to give myself when I took this 
case for trial, because I was sitting as a jury: 

“The Court charges you that the law presumes the 
defendant innocent until proven guilty beyond a rea¬ 
sonable doubt; if you can reconcile the evidence be- 
• fore you upon any reasonable hypothesis consistent 
with the defendant’s innocence, you should do so, and 
in that case find him not guilty. You are further 
instructed that you cannot find the defendant guilty 
unless from all the evidence you believe him guilty 
beyond a reasonable doubt. The Court further charges 
you that a reasonable doubt is a doubt based upon 
reason, and which is reasonable in view of all the 
evidence. And if, after an impartial comparison and 
consideration of all the evidence, you can candidly say 
that you are not satisfied as to the defendant’s guilt, 
you have a reasonable doubt, but if, after such im¬ 
partial comparison and consideration of all the evi¬ 
dence, you can truthfully say that you have an abiding 
conviction of the defendant’s guilt, such as you would 
be willing to act upon in the more weighty and im¬ 
portant matters relating to your own affairs, you have 
no reasonable doubt 

“It is not necessary that you should have a cer- 
. tainty, which does not belong to any human trans¬ 
action whatever. It is only necessary that you should 
have that certainty with which you should transact 
your own most important concerns in my (sic) life.”' 

Now, although he refused to answer these questions, the 
last thing he did say, he invoked the protection of the Fifth 
Amendment 

I am asked by the Government to decide that beyond all 
reasonable doubt he did not invoke the protection of the 
Fifth Amendment as to self-incrimination; and that the 
Court cannot do; and the Court grants the defendant’s 
motion. 


n 


■ UNITED STATES DISTRICT COURT ; ~ 

’ • • - >*• 

District of Columbia 


Criminal 
No. 1745-50 


Before Honorable P. Dickinson Letts, District Judge of 
the United States District Court for the District of 
Columbia, 

Opinion of the Court 
' , ... . Rendered Thursday, March 8, 1951 

The Court is prepared to rule. What I wish now to say 
must not be regarded as the approval of this Court as to 
the manner and demeanor of the Defendant when he ap¬ 
peared as a witness before the Congressional Subcom¬ 
mittee. 

The Court thinks he was an obdurate witness and that 
he failed to show respect to the Congressional Subcom¬ 
mittee which the dignity of a Congressional Committee 
demands. Nevertheless, as I see the case, the central ques¬ 
tion is whether or not this defendant invoked his Consti¬ 
tutional privilege against self-incrimination. If he did 
that, he did it by mentioning the First and Fifth Amend¬ 
ments, and it would be simple enough for this Court to say 
that he has not invoked his privilege against self-incrimi¬ 
nation, except, for one part of the record. 

.As I have indicated in one other case, it seems neces¬ 
sary to view the questions and the responses given in the 
light of the setting when the questions were askedand the 
responses made and that includes the Committee itself. 
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In this case the Subcommittee was a Subcommittee of 
one, Representative Moulder, and it seems important, if 
you can, to understand the mental operations of Repre¬ 
sentative Moulder. 

I think we have that when we look at one part of this 
record. It has been referred to by Counsel for the de¬ 
fendant, and it is a part of the record that I have given 
much thought to. The primary question is whether or 
not this defendant made known to Representative Moulder 
that his refusals to answer were upon his Constitutional 
rights as guaranteed by the Fifth Amendment Did Rep¬ 
resentative Moulder understand the defendant’s reference 
to the Fifth Amendment? If he did and understood that 
the Defendant was invoking his Constitutional privilege 
against self-incrimination, then nothing further was re¬ 
quired of the defendant to make his position clear and I 
am impelled to the belief that Representative Moulder did 
appreciate the defendant’s position and the grounds upon 
which he purported to stand in refusing to answer the ques¬ 
tions propounded. 

I have mulled over the language which we find on page 
856 of the record. Counsel for the committee propounded 
this question: 

“In 1933 you were an organizer for the Steel and 
Metal Workers Industrial Union, were you not?” 

The Defendant: “My answer is the same.” 

Representative Moulder, who constituted the Subcom¬ 
mittee then inquired of the defendant: 

“You refuse to answer for the reasons stated, that 
it violates your rights provided under the Constitu¬ 
tion?” 

To which the defendant answered: “That’s right” 

Representative Moulder then asked : “What are those 
provisions, do you know?” And the defendant answered: 
“I believe the First and Fifth Amendments.” 
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Representative Moulder then inquired: “In what re¬ 
spect do they justify your refusal to answer the question?” 

And the defendant replied: “I am so advised by coun¬ 
sel.” 

At this point Mr. Scribner, counsel for the defendant, 
who was present volunteered: “I will be happy to give 
the basis for that if you wish, Mr. Congressman.” 

Now, the record indicates that the suggestion of defend¬ 
ant’s counsel was not adopted and he was not invited to 
further explain the position of the defendant in relying 
upon the First and Fifth Amendments. That indicated 
to my mind that Representative Moulder understood the 
position of the defendant and the purport of the objections 
that had been made. 

Upon the whole case the Court finds the defendant not 
guilty. 


UNITED STATES DISTRICT COURT 
District of Columbia 


United States of America 
v. 

Esther Tice, 

Defendant 


Before Honorable James Kirkland, District Judge of the 
United States District Court for the District of 
Columbia 

Opinion of the Court 

l ‘ Monday, March 12, 1951 

The Court: At this point, the Court will make the fol¬ 
lowing findings of fact and conclusions of law. 


Criminal 
No. 1751-50 
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The Court finds as a fact that the defendant in this 
cause, Esther Tice, was actually before the Committee 
on Un-American Activities of the House of Representa¬ 
tives; that she was before that committee in the District 
of Columbia on July 15, 1950; that she was there either by 
the service of a subpoena or by voluntary appearance, but 
at all events, she was before the committee. 

The Court finds as a fact that the committee was then 
engaged in an inquiry pursuant to authority conferred 
upon the committee by law, and particularly subsection 
(q)2, Section 121, of the Legislative Reorganization Act 
of 1946, 60 Statutes at Large, page 828, and also in pur¬ 
suance of House Resolution 5 of the 81st Congress. 

The Court finds that on this occasion, there was a full 
quorum of the committee present, and that the defendant 
before the bar was asked the three questions which appear 
in the several counts forming a part of this indictment, 
and that she declined to answer those questions. 

The Court finds that the three questions were pertinent 
to the inquiry for which the committee had been consti¬ 
tuted and was then conducting hearings on this date, July 
15, 1950. 

As I say, the questions were pertinent and the defendant 
before the bar, the Court finds as a fact, refused to answer 
them. ; . 

The question is whether or not this defendant has claimed 
a privilege against such answering by virtue of the right 
imposed to her as a right of the United States under the 
Fifth Amendment to the Constitution. 

The Court finds as a fact—and I merely elaborate on 
it because I think the answers must be taken in the light 
of the context of the inquiry—that the first question pro¬ 
pounded to this witness was: 

“Do you know whether Maurice Horowitz was a 
member of the Communist Party?” 

to which the defendant before the bar answered: 

t i 

“I am sorry. I am going to have to invoke my right 
under the first and fifth amendments to the Constitu- 
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. tion at this time and refuse to answer on the grounds 
that it might incriminate me.” 

The first count of this indictment revolves around the 
next question asked: 

“Do you know Robert Gunkel?” 

The answer given was: 

“Same answer,” which the Court finds as a fact for the 
decision here relates back to the prior answer given to 
the initial question asked. 

Then, the next count of this indictment is the third ques¬ 
tion: namely, 

“Did Robert Gunkel attend meetings of the UE staff 
while you were field organizer?” 

to which the answer given by the defendant before the bar 
was: 

“I have given you the answer. The answer remains 
the same.” 

Again, the Court finds as a fact that the answer relates 
back to the first answer given and that it did involve the 
invoking by this defendant of her rights, particularly 
under the Fifth Amendment to the Constitution, which she 
elaborated by saying, “and refuse to answer on the grounds 
that it might incriminate me,” which leaves no doubt in 
this Court’s min d that it was the Fifth Amendment that 
she particularly relied upon; and for what it is worth, 
the Court will hold as a matter of law that the First Amend¬ 
ment, under recent decisions, has no application here. 

The third count of this indictment appears as the fifth 
question asked in this particular colloquy, the question 
being, particularly: -' ~ • 

“Did Ruth Schecter come to the UE office and attend 
any meetings held there?” 

The answer given by the defendant at the bar was: 

“The same answer as before,” 
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which, again, the Court interprets to be a claim of her 
privilege under the Fifth Amendment, particularly her 
amplification that she refused to answer on the grounds 
that the question might incriminate her. 

Not only is it clear to this Court that the witness before 
the subcommittee did make her claim of self-incrimination, 
but it was elaborated in the colloquy that follows a ques¬ 
tion as to whether the witness attended the Workers School 
in Cincinnati operated by Hy Lumer, where the witness— 
and it is a part of the record—stated: 

“I refuse to answer on the grounds that it might 
incriminate me.” 

Continuing further in the colloquy, she was asked by 
Mr. Walter the question: 

“By that do I understand you to mean that you re¬ 
fuse to answer on the ground that to answer the ques¬ 
tion might incriminate you?” 

• » * • • 

to which the defendant at the bar replied, “I do.” 

The Court therefore holds that the witness did invoke 
her privilege against incrimination, and the next problem 
is whether or not there was reasonable apprehension on 
her part to fear prosecution at the hands of the United 
States for a violation of a Federal statute. 

The Court finds as a fact that this defendant had sat or 
been present for several days while testimony was being 
given before this particular subcommittee, and that she 
in particular had heard the witness Decavitch point her 
out and state, in substance, that “She is presently sitting 
in the room back there. I think she is knitting.” She was 
also identified through a witness, Harry Fiering, as being 
a member of the Communist Party who would take dis¬ 
cipline and orders. 

In addition to that, the prosecutor in this cause, as has 
been his reputation for twenty-five years, was exceedingly 
careful of her rights, to be fair, so that even in the Govern¬ 
ment's case there was identified to the Court in this cause 
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the fact that one Robert Gnnkel was at one time an organi¬ 
zer of the Communist Party in Ohio, and there was refer¬ 
ence made while Mr. Tavenner was on the stand to a part 
of the record at page 2783, where the said Robert Gunkel 
was described as the head of the Communists in the Cin¬ 
cinnati area. 

Again I say Mr. Murray was fair enough to bring out 
in the Government’s case that the witness, Ruth Schecter, 
was deemed to be connected with the United Electrical 
Workers, and that there was testimony from the record 
given by Mr. Tavenner that a Miss Steinbacher, who gave 
considerable testimony before the subcommittee, had stated 
that when she, the witness, Miss Steinbacher, had entered 
the Communist cause or Party, she was “recruited into 
the Communist Party by Ruth Schecter.” 

It would appear to follow as a fair deduction from the 
testimony that Ruth Schecter was likewise a Communist 
or reputed to be a Communist in fact 

As against that, I think the case of United States vs. 
Weisman, 1940, 111 Fed. 2d 260, bears upon the issue of 
whether or not the defendant at the bar had reasonable 
apprehension to believe she was in danger of Federal 
prosecution. 

The Court also believes that the case of Counselmam, vs. 
Hitchcock, United States vs. Rosen —the latter case being 
reported in 1949 at 174 Fed. 2d 187, certiorari denied 338 
U. S. 851—that where there was evidence of an incrimi¬ 
nating nature, the witness had a right, in the absence of 
proper immunity statute, to claim that personal privilege. 

; It has been argued that merely to say that one knows 
or does not know a person is not of itself incriminatory. 
However, the recent cases of Alexander vs. The United 
States, reported in 181 Fed. 2d 480, as well as Kasinowtz 
vs. The United States, and especially the case of Blau vs. 
The United States , reported in 19 L. W. 4062, and decided 
December 11, 1950, seem clearly to be in point 
. I think it would be controlling as a matter of law in this 
case to read that part of the Blau case which I feel is 
particularly applicable: 
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“At the time petitioner was called before the Grand 
Jury,”- 

We could substitute, if you will permit me to interpolate, 
“At the time petitioner was called before the subcom¬ 
mittee.” 

“—the Smith Act was on the statute books, making 
it a crime, among other things, to advocate knowingly 
the desirability of overthrow of the Government by 
force or violence, to organize or help to organize any 
society or group which teaches, advocates or en¬ 
courages such overthrow^ of the Government, to be or 
become a member of such a group, with knowiedge 
of its purposes. 

“These provisions made future prosecution of peti¬ 
tioner far more than ‘a mere imaginary possibility 
(Mason vs. The United States, 244 TJ. S. 362, 366). J 
She reasonably could fear that criminal charges might 
be brought against her if she admitted employment 
by the Communist Party or intimate knowledge of its 
workings.” 

Here, of course, if I may interpolate again, was presence 
with others, presence at meetings, as w’ell as the question 
of intimate knowledge of the Communist Party and its 
workings. 

Now, continuing with the Blau opinion: 

“Whether such admissions by themselves w’ould sup- 
• port a conviction under a criminal statute is imma¬ 
terial. Answers to the questions asked by the Grand 
Jury would have furnished a link in the chain of evi¬ 
dence needed in a prosecution of petitioner for viola¬ 
tion of (or conspiracy to violate) the Smith Act. Prior 
decisions of this court have clearly established that 

• under such circumstances, the Constitution gives a 
witness the privilege of remaining silent. The attempt 
by the courts below to compel petitioner to testify runs 
counter to the Fifth Amendment as it has been inter¬ 
preted from the beginning,” citing among others, 
Burr’s Trial, 25 Federal Cases, Page No. 14,692, de¬ 
cided by Chief Justice Marshall in the Circuit Court 
of the United States for the District of Virginia. 
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In the face of that decision, and while this Court holds 
no brief for the defendant and would feel in these days 
of danger to the national cause, that no one should decline 
to give to his government the information to enable that 
government perhaps even to exist, and certainly not to 
give aid and comfort to the enemy by remaining silent, 
nevertheless, in the spirit of a spread of nationalism, courts 
at the seat of government of the United States should be 
jealous to guard the individual rights of citizens to insure 
that even Satan himself would have a fair trial in the Dis¬ 
trict of Columbia. 

Therefore, having been present before a duly consti¬ 
tuted subcommittee of the Un-American Activities Com¬ 
mittee of the House of Representatives, who were then 
conducting an inquiry pursuant to the authority cited, the 
questions asked were pertinent; that this defendant did 
refuse to answer, and did refuse to answer by the force of 
her claim of self-incrimination; and that in line with the 
decisions of Justice F. Dickinson Letts in the case of 
United States vs. Russell and in the case of United States 
vs. Matles, it can be gathered from the circumstances, the 
background of the case, the context of the questions, that 
there has been shown by this defendant a reasonable appre¬ 
hension of danger of prosecution by the Federal Govern¬ 
ment for a Federal law. The Court therefore concludes 
as a matter of fact and law that the motion for judgment 
of acquittal will now be granted. 
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UNITED STATES DISTRICT COURT 
for the District of Columbia 


United States of America 

Y. 

Earl Russell Browder, 

Defendant. 


Washington, D. C., 
March 14, 1951. 

The above-entitled action came on for further trial before 
the Honorable F. Dickinson Letts, United States District 
Judge, and a jury, at 10:15 o’clock a. m. 

. ; Proceedings. 

The Court: The Court is prepared to rule on the de¬ 
fendant’s motion for judgment of acquittal. 

- It is charged that the defendant refused to answer the 
sixteen questions specified in the indictment The defend¬ 
ant’s responses to such questions were in some instances 
in the nature of objections and expressions of the defendant 
indicating his claim of supposed rights. The Court thinks 
the committee members so understood defendant’s answers 
to such questions. A search of the record will not disclose 
one instance when the committee or its presiding member I 
overruled the defendant’s objections or offered to set him 
right if, perchance, his observations were ill founded or 
his position untenable in the eyes of the committee. Indeed, I 
in large part the committee must be regarded as respecting 
his sincerity in the expression of his views. The Court I 
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thinks this a very considerate and proper attitude on the 
part of the committee. Perhaps as many as one hundred 
and forty or fifty questions were propounded which were 
fully and freely answered by the defendant without show 
of pique and with no attempt to evade the consequences of 
the information as imparted or any possible implications. 

In viewing the few instances when it is said in the indict¬ 
ment the defendant refused to make responsive answers, 
it is noticed that the record reveals nothing of an obdurate 
nature in the manner and demeanor of the defendant On 
the contrary, he made his objections in the way of observa¬ 
tions which seemingly were acceptable to the committee, 
since on no such occasion was the defendant ordered or 
directed to make answer. It happened when one of the 
questions was asked the defendant was told by the inter¬ 
rogator that he might refuse to answer if that was his 
desire. 

It is clear that the defendant was called as a witness 
on a very narrow issue at the behest of Senator McCarthy 
to refute the testimony of Professor Budenz. The exami¬ 
nation was not so limited, although it is likely the interest 
of the majority of the committee was kept within the scope 
of such purpose. Simple justice and fairness require that 
the examination of the defendant be appraised in the light 
of that setting and that it be weighed as a whole and not 
as unrelated pieces. The questions and answers must be 
seen as links in a chain. It would not become this Court 
nor approach our vaunted concepts of justice to submit 
this case to the jury on doubtful technicalities. It is re¬ 
vealing to note that during the course of the examination the 
defendant persisted in knowing the attitude of the com¬ 
mittee concerning his position in refusing to answer the 
several questions with which we are now concerned. At 
one point in the questioning the defendant replied: 

“If you are going to make an issue of this, let’s 
. .. have it out as to whether I have to disclose who was 
present when I met with the Government delegation 
from China to the United Nations. If I have to testify 






22 


about that before this committee I think it is a question 
which should be very seriously considered and the 
committee itself should take a position.” 


It is certain that the committee at no time announced its 
opinion or conclusion as to the merits of defendant’s ob¬ 
jections. ;/ . •• ■ 

It is asserted that a condition of confusion and discord 
prevailed in the committee. As the Court sees this, it 
makes little or no difference what the fact is in that regard. 
The Court is not concerned with any controversy as to 
whether the labors of the committee were performed in 
good faith to effectuate the purposes of the investigation 
or whether there was a concerted purpose to whitewash per¬ 
sons whose names had been brought into the hearings as 
has been asserted. It is more pleasing to this Court that 
the issues here presented be determined upon the record 
unclouded by politics or other extrinsic considerations. 

That the questions propounded by Senator Hickenlooper 
as set out in the various counts of the indictment are of 
doubtful pertinency to the subject of the authorized in¬ 
vestigation becomes clear, when the remarks of the Senator 
at the close of his interrogation of the witnesses are under¬ 
stood: * 

“These questions, Mr. Chairman, that I have asked 
have the utmost pertinency to the direct and intimate 
subject matter of this resolution, and I should be glad 
to go into the matter with the committee a little more 
in detail. I assure you they have a direct bearing.” 

The -Court concludes that the Senator suspected that the 
other members of the committee did not understand or see 
the relevancy of his questions. Notwithstanding his offer 
to explain such pertinency to the committee, the opportunity 
was not afforded him to reveal his purposes. It would be 
an unwarranted assumption to say that the witness under¬ 
stood what the members of the committee could not grasp 
and this makes more revealing the failure of the committee 
to rule on the defendant’s objections or otherwise to en- 
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lighten him as to the pertinency of the questions and to 
advise him as to his obligations and his rights. 

The witness informed the committee that he regarded the 
inquiry concerning individuals as the beginning of a fish¬ 
ing expedition. When under examination by Senator Mc¬ 
Mahon, the witness evinced a willingness to testify con¬ 
cerning the persons named by Senator Hickenlooper and, 
indeed, did give to Senator McMahon in a substantial way 
the information which Senator Hickenlooper had sought. 

When Mr. Browder had been excused and when Chairman 
Tydings had thanked him for his cooperation, the Chairman 
said: 

“I would like to ask Senator Hickenlooper if, in that 
list of names that you read, many of which I have not 
heard of before, there are any employees who have been 
in the State Department or are now in the State De¬ 
partment, and if he will not give me those names so that 
I may see if we can reach an understanding and at the 
same time try to keep you in the character that you 
say you want to remain in.” 

Seemingly in replying to the chairman, Senator Hicken¬ 
looper said: 

“But every one of these questions that I have asked 
this witness has been asked for the purpose that I 
believe it can lead to information in connection with 
the State Department activities.” 

This indicates that Senator Hickenlooper had in mind 
that the interrogation might possibly lead to information 
in connection with the State Department activities. In 
these circumstances the Court thinks that the response of 
Senator Hickenlooper lends support to the belief of the 
witness that the Senator was embarking upon a fishing 
expedition. 

At the very end of the examination Senator Tydings in 
effect relieved the defendant from any obligation to answer 
the questions which had been propounded to him concerning 
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individuals, except Vincent and Service, and as to them 
the defendant said: 

“To the best of my knowledge and belief, they never 
had any direct or indirect connection with the Com¬ 
munist Party.” 

The committee owed to the defendant a show of sincerity 
and frankness which was withheld unless indeed it ac¬ 
quiesced in his claim of privilege. His objections were not 
acted upon and he had the right to believe that his views 
and explanations were acceptable to the committee. 

Viewing the case in the light of the event, the attending 
circumstances, the declared yet uncertain purpose of the 
committee, the make up of the committee, the defendant 
himself, who he was and had been, his behavior before the 
committee, and the obvious and obscure mental processes 
of persons concerned, the Court could not permit a verdict 
of guilty to stand. 

The Court is prepared to grant defendant’s motion for 
a judgment of acquittal. It is so ordered. 
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UNITED STATES DISTRICT COURT 
For the District of Columbia 


United States of America, j 

v - \ Criminal 

( No. 1752—50 

Frank Hashmall, V 

Defendant. 


Opinion of the Court 

The Court (Holtzoff, J.): It seems to the Court it would 
be helpful to recapitulate some of the basic principles re¬ 
garding the constitutional privilege against self-incrimi¬ 
nation, which is one of the time-honored and basic prin¬ 
ciples of the Bill of Rights. It was made a part of the 
Bill of Rights as the result of bitter experience known to 
the Founding Fathers and to the Members of the First 
Congress which submitted the Bill of Rights for ratification 
as part of the Constitution. 

I refer to the experience in England during the period 
when many persons were oppressed in connection with 
criminal prosecutions and were required to incriminate 
themselves if the authorities saw fit to take that course. 

We cannot minimize this constitutional privilege for the 
sake of obtaining information in any particular instance, 
no matter how important it is to obtain that information. 

The applicable principles in construing and applying the 
privilege of self-incrimination is that no one can be required 
to furnish evidence which would tend to convict him of a 
crime. That privilege, however, is not limited to the spe¬ 
cific question as to whether the witness committed a spe¬ 
cific crime. It would not be of very much value if it were 
so limited. And the courts since the day of the decision 
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by Chief Justice Marshall in the Aaron Burr case have so 
recognized. 

The privilege applies to an endeavor to secure informa¬ 
tion which would lead to information which would cause 
a conviction of the witness of some criminal offense. For 
example, obviously a witness could refuse to answer the 
question: “Did you commit such and such a murder?” 
But he could also refuse to answer the question: “Were 
you at such and such a place at such and such a time?” 
because that question might place him at the place where 
the murder was committed, at the moment it was com¬ 
mitted, and thereby be a step toward securing his convic¬ 
tion. 

The question as to whether a person is a member of the 
Communist Party, I think is within the privilege, because it 
was held in the Communist case in New’ York that the Com¬ 
munist Party or the active members of the Communist 
Party are a conspiracy to overthrow’ the Government by 
force and violence, and that is a criminal offense. So, to 
ask a person whether he is a member of the Communist 
Party might lead to securing evidence which would convict 
him of a conspiracy with others to overthrow the Govern¬ 
ment. 

Of course, the question on its face must appear to be 
such as would indicate some basis for the assertion of the 
privilege. The assertion of the privilege must be within 
reason. A question which is obviously innocuous must be 
answered. 

For example, to ask a person’s name and address would 
not be within the privilege. But if there is any reasonable 
possibility that one answer or the other might tend to 
disclosure of incriminating evidence against the witness, 
it is the witness’ choice whether to answer the question or 
not. As Chief Justice Marshall indicated, the witness can¬ 
not be required to disclose his reasons for asserting the 
privilege, because in doing so he might have to disclose the 
very information which he has a right to withhold. 
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This brings me to the specific counts of this indictment. 
I will first take up Count V. 

The question in Count V is: “Whether the defendant 
testified as a witness for the defendants in the trial re¬ 
ferred to in Counts III and IV as to what the Communist 
Partv in the United States stood for and so testified from 
defendant's own knowledge because of his membership 
in the Communist Party.” 

An answer “Yes” would mean that the defendant testified 
as to what the Communist Party stood for because of his 
membership in the Communist Party. It would be an ad¬ 
mission that he was a member of the Communist Party. 
He has a right to refuse to make that admission under the 
Constitution. 

Now I go back to Counts III and IV. Counts III and TV 
involve questions that on their face are perfectly innocuous, 
and it would have been perhaps better policy if he had an¬ 
swered them. Each of them asks whether he gave certain 
testimony in the trial of the eleven Communists in New 
York. ’ ' 

If they stood alone, I would find the defendant guilty of 
those counts, because obviously he could not possibly in¬ 
criminate himself by answering either yes or no. However, 
it is necessary to read these questions in the context in 
which they were asked. 

The defendant, before these questions were asked, had 
refused to answer whether he was at that time a member 
of the Communist Party. He refused to answer this question 
on the ground that to answer it might tend to incriminate 
him. Admittedly he had the right to assert his privilege, 
and no contempt of Congress is charged as to that question. 

Then a series of questions followed to either induce him 
to answer that basic question, or else to ascertain why he 
chose to assert the privilege. 




Of course an interrogating tribunal, once the privilege 
has been asserted, does not have a right to interrogate 
the witness as to why the privilege is being asserted, be¬ 
cause, as has already been said, that might require dis¬ 
closure of the very information which the witness has a 
right to withhold. 

In the course of these supplemental questions apparently 
propounded for the purpose of inducing the defendant to 
answer the question, or in the alternative to get more de¬ 
tails as to why he chose to assert his privilege, he was asked 
a number of questions among which were the questions: 
Well, didn’t you testify so and so at the trial of the eleven 
Communists? And didn’t you testify so and so at that 
trial? That is the substance of Counts III and IV. 

I think in the light of the context he had a right to stop. 
And when he asserted his privilege and declined to answer 
the basic question, he had a right to decline to answer any 
supplemental questions which were directed at him in an 
effort to induce him to change his attitude in respect to 
the privilege, or else to ascertain why it was that he was 
asserting it, or to demonstrate to him that it was foolish 
for him to assert the privilege. 

The Court finds the defendant not guilty. 
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SUPPLEMENT II 



Testimony of Thomas J. Fitzpatrick Before House 
Un-American Activities Committee— 

August 10, 1949 


After the statement appearing in the text, supra, p. 36, 
counsel for the Committee asked Mr. Fitzpatrick the fol¬ 
lowing question (at p. 602): 

“Mr. Fitzpatrick, are you now or have you ever 
been a member of the Communist Party?” 1 


The following colloquy then ensued (at p. 603): 

“Mr. Fitzpatrick: Mr. Chairman, in my opening 
remarks I gave quite a bit of my attitude on this ques¬ 
tion. I say that this Committee has no right to pry 
into my mind. 

“Mr. Wood: We are not concerned with your opin¬ 
ion of the committee. We have asked you a simple 
question. Do you want to answer it or not? 

“Mr. Fitzpatrick: I am answering it, Mr. Chairman. 

“Mr. Wood: We don’t have the time for a long 
dissertation. . . 

“Mr. Fitzpatrick: I think I have a right to answer 
it in my own way. 

“Mr. Wood: The question can be answered ‘Yes’ 
or ‘No’, or you can decline to answer it. 

“Mr. Fitzpatrick: Being just a common working-: 
man, I will answer it in my own words. I don’t think 
the committee has the right to dictate the choice of my 
words in answering it. 

“Mr. Wood: We are not attempting to do that: 
You may answer or decline to answer. 

“Mr. Fitzpatrick: I will answer the question. The 
Constitution guarantees the right to me and every 
other citizen to have beliefs, whether they are popu¬ 
lar or unpopular, and to keep them to themselves if 
they see fit, and I have no intention of being a party 
to weakening or destroying that protection in the Con- 


1 Count One of the indictment. 
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stitution. I feel when I take this position that I am 
one of the real Americans, and not like some of the 
phonies who appear here. 

“Mr. Wood: Now will you answer the question? 

“Mr. Fitzpatrick: I have answered the question. 

“Mr. Wood: It is not an answer at all. 

“Mr. Fitzpatrick: That is my answer. 

“Mr. Wood: Do you mean that is the only answer 
you are going to give? 

“Mr. Fitzpatrick: That is the way it has to be 
answered, according to my conscience. 

“Mr. Wood: Is that the only answer you will give 
the question whether you are now or ever have been 
a member of the Communist Party? 

“Mr. Fitzpatrick: That is the only answer I can 
conscientiously give you. 

“Mr. Tavenner: Mr. Fitzpatrick, you were pres¬ 
ent yesterday during the testimony here. You heard 
it stated under oath that you are a member of the 
Communist Party. Do you deny that accusation? 2 

“Mr. Fitzpatrick: The answer to my previous ques¬ 
tion is the answer to this question. I have no inten¬ 
tion of permitting this committee to abridge my con¬ 
stitutional rights on political opinions, associations, 
who I work with, who I meet with, what I read or think, 
or anything of that kind. 

“Mr. Tavenner: So, in other words, you refuse 
to answer the question? 

“Mr. Fitzpatrick: I don’t refuse to answer the ques¬ 
tion. I have answered the question.” 

Thereupon, Mr. Fitzpatrick was again asked whether he 
had solicited an individual to join the Communist Party. 3 

The following colloquy then ensued (at pp. 604-605): 

“Mr. Fitzpatrick: Mr. Chairman, if you want to 
ask me questions about my actions of loyalty, question 
my loyalty, you have a right to do so and I will answer 
them. So far as my political opinions, I have stated 
my position on that. You are asking the same ques- 


2 Count Two of the indictment. 

3 Count Three of the indictment. 
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tion in a different way. But if my memory is right, 
there was no such thing as a Communist Party when 
that affidavit is supposed to have been. 

“Mr. Tavenner: In 1943? 

“Mr. Fitzpatrick: I think it was the Communist 
Political Association then. •' - ‘ 

“Mr. Tavenner: Was it the Communist Political 
Association, then, that you tried to get him to join? 

“Mr. Fitzpatrick: I have given you my answer. 

“Mr. Tavenner: In other words, you will not answer 
whether you did or did not solicit his membership? 4 

“Mr. Fitzpatrick: I will not talk about my associa¬ 
tions and actions with people who I know, what I did, 
or anything else. I don’t think it reflects on my loyalty 
or disloyalty or anything else. 

“Mr. Wood: Mr. Fitzpatrick, did you ever at any 
time during the year 1943 furnish an application blank 
and request Clarence D. Copeland to sign and make 
application for membership in the Communist Political 
Association or the Communist Party? 5 

“Mr. Fitzpatrick: Mr. Chairman, do I have to give 
you my answer again? 

“Mr. Wood: I just want to know whether you did 
that one thing. 

“Mr. Fitzpatrick: I say if I did or if I did not, 
regardless of what I did, it is not the affair of this 
committee to pry into this kind of action. 

“Mr. Wood: And for that reason do you decline 
to answer the question? 

“Mr. Fitzpatrick:- I stand on the protection of the 
Constitution, the first and fifth amendments. ‘ \ : 

“Mr. Wood: And for those reasons decline to an¬ 
swer the question further? . 

“Mr. Fitzpatrick: I have answered the question. 

“Mr. Wood: I say, do you decline to answer it fur¬ 
ther? 

“Mr. Fitzpatrick: I have no further comment on it. 

“Mr. Tavenner: Were you a candidate for political 
office in the State of Pennsylvania in 1948? 6 

4 Count Four of the indictment. 

5 Count Five of the indictment. 

c Count Six of the indictment. 
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“Mr. Fitzpatrick: Mr. Chairman, for the reasons 
that I have reiterated more than once, this committee 
is going beyond its powers to delve into any of my 
political activities, thoughts, or anything else. 

“Mr. Tavenner: Were yon endorsed for office by 
the Daily Worker, the official organ of the Communist 
Party? 7 

“Mr. Fitzpatrick: I don’t know who endorsed who 
or for what. I have no intention of discussing my 
political actions or activities with this committee, for 
the reasons that I have stated before. 

“Mr. Tavenner: The Daily Worker of May 25,1947, 
page 9, lists you as the signer of a statement sponsored 
by the Civil Rights Congress opposing attacks on 
communism. Are you a member of the Civil Rights 
Congress? 

“Mr. Fitzpatrick: I say it is no affair of the com¬ 
mittee what organizations I belong to. The previous 
answer applies. 

“Mr. Tavenner: In other words, Mr. Fitzpatrick, 
you are just determined that you are not going to give 
any testimony before this committee regarding Com¬ 
munist activities in union 601 ? 

“Mr. Fitzpatrick: I came here and I stated that if 
you have any questions about any actions that I have 
committed, I will answer. So far as my beliefs, my 
political activities, my associations, affiliations, what I 
read, those are rights guaranteed to me and every 
other citizen of this Nation. 

“Mr. Wood: That is about the fourth time you 
have repeated that, Mr. Fitzpatrick. You can simplify 
that and save time by saying on the grounds you have 
previously given you refuse to answer. 

“Mr. Fitzpatrick: Mr. Chairman, if you will talk to 
your counsel and ask him not to ask the same question 
in six or seven different ways, he wouldn’t be getting 
six or seven identical answers. 

“Mr. Wood: I don’t mind getting six or seven iden¬ 
tical answers, but I don’t like to have six or seven 
repetitions of grounds for refusing to answer. Do 
you intend to answer the question or not? If you don’t' 
want to answer it you can decline to answer for reasons 
you have already given. 


7 Count Seven of the indictment. 
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“Mr. Fitzpatrick: I know time is short, and I don’t 
want to take up your time more than anybody else. 
Mr. Chairman, advise your counsel not to repeat the 
question. 

“Mr. Wood: The only way we can seek information 
is to ask for it. 

“Mr. Fitzpatrick: The only way I can answer a 
question is to answer it when it is asked. 

“Mr. Wood: That is your answer? 

“Mr. Fitzpatrick: Yes. 

“Mr. Tavenner: I have no further questions, Mr. 
Chairman.” 

At the close of his testimony, the following colloquy en¬ 
sued between the witness and Representative Moulder (at 
p. 607): 

“Mr. Moulder: You say you will answer questions 
about any acts you have committed. 

“Mr. Fitzpatrick: That is right. 

“Mr. Moulder: Don’t you feel the Congress of the 
United States has a right to interrogate people as to 
their beliefs and what is their hope for the future in 
those beliefs? 

“Mr. Fitzpatrick: I think the Congress has no such 
rights, and I think if you will read the Constitution 
you will see that Do we have thought control in the 
United States now? Are you going to convict people 
on thinking? I think maybe you fellows should read 
that Constitution. 

“Mr. Moulder: That is what you have to do to be 
a good constitutional lawyer, just read the Constitu¬ 
tion.” 
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Testimony of Frank Panzino Before House 
Un-American Activities Committee— 

August 10, 1949 

After the witness made the statement appearing in the 
text, supra , p. 42, the testimony proceeded as follows 
(at pp. 608-610): 

“Mr. Tavenner: Have you at any time attended a 
Communist Party meeting with Tom Fitzpatrick! 8 

“Mr. Panzino: Mr. Chairman, I again refer to my 
original remarks. 

“Mr. Wood: That is all right, but don’t refer to 
them too much. Let’s just answer the question. 

“Mr. Panzino: The first amendment to the Consti¬ 
tution of the United States, I believe- 

“Mr. Wood: Please concede the committee has some 
knowledge of the Constitution. I don’t like to be lec¬ 
tured about what the Constitution provides. Some 
members of the committee have some faint knowledge 
of what the Constitution provides, perhaps as much as 
the witness. Did you attend a Communist Party meet¬ 
ing with Fitzpatrick? That is the question. 

“Mr. Panzino: Under the first amendment to the 
Constitution, which guarantees the right to assembly, 
I believe that answers the question counsel has asked. 

“Mr. Wood: Do I understand you invoke the Con¬ 
stitution as a reason for not answering further? 

“Mr. Panzino: I have answered the question. 

“Mr. Wood: I will ask you the question myself, and 
I want a forthright answer or a declination to answer. 
Have you at any time ever attended a Communist 
Party meeting with Tom Fitzpatrick? * 

“Mr. Panzino: Mr. Chairman, I again refer you to 
the first amendment. 

“Mr. Wood: I don’t want to be referred to it. 

“Mr. Panzino: I have answered the question. 

“Mr. Wood: Have you attended such a meeting? 

“Mr. Panzino: I have attended many meetings, at 
my church- 


8 Count One of the indictment. 

9 Count One of the indictment. 
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“Mr. Wood: We are not asking you about churches. 

“Mr. Panzino: Any meeting I may have attended is 
my own personal business and my right guaranteed 
to me under the Constitution of the United States. 

“Mr. Wood: Certainly nobody disputes that, but 
as a matter of fact, did you attend such a meeting? 

“Mr. Panzino: I have answered the question to the 
best of my knowledge. 

“Mr. Wood: Let me ask you this: Do you know 
whether or not you attended such a meeting? 

“Mr. Panzino: Mr. Chairman, evidently von asked 
the question and you want to answer it. 

“Mr. Wood: I want you to answer it. 

“Mr. Panzino: I have answered it, Mr. Chairman. 

“Mr. Harrison: Is that your complete answer? 

“Mr. Panzino: That is right. 

“Mr. Tavenner: You have spoken of the rights un¬ 
der the - Constitution. . What do. you consider would 
become of the Constitution if the Communists should 
gain control in this country? 

“Mr. Panzino: I think again, Mr. Chairman, under 
the fifth amendment, that is my own personal belief. 
I think there are enough laws in this country, to take 
care of any subversive activities within the Nation. 

“Mr. Wood: Do you consider communism as a sub¬ 
versive activity? . . 

“Mr. Panzino: Again I say that what I think is my 
own business. I will answer that among mv friends, 
my union members, and not- 

“Mr. Wood: To this committee? 

“Mr. Panzino: To somebody, whether it be this 
committee or any outside organization, that is trying 
to destroy the constitutional rights of the American 
workers. 

“Mr. Tavenner: Have you attended Communist 
Party meetings with Charles Copeland? 10 

“Mr. Panzino: Mr. Chairman- 

“Mr. Wood: If you desire to give the.same answer 
you have given to other questions, you may do so. 

“Mr. Panzino: I have answered the question. 

“Mr. Tavenner: Are you now, or have you ever 
been, a member of the Communist Party? 11 

• • r • • , f * 

10 Count Two of the indictment. 

11 Count Three of the indictment. 
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“Mr. Panzino: Again I say that I have answered 
the question in my preliminary remarks. 

“Mr. Wood: And that is the only answer that yon 
desire to give? 

“Mr. Panzino: That, I believe, is the correct answer 
to give. That is defending the Constitution of the 
United States. 

“Mr. Wood: I asked if that is all the answer you 
will give? 

“Mr. Panzino: I say I have answered the question. 

“Mr. Tavenner: Mr. Chairman, I see no value in 
going into other questions.” 


Testimony of James J. Matles Before House 
Un-American Activities Committee— 
December 5, 1949 

The following portions of the record contain the re¬ 
fusals to answer which resulted in the indictment against 
Mr. Matles: 

“Mr. Tavenner: Are you acquainted with Esther 
Tice? 12 

“Mr. Matles: Mr. Chairman, I have listened to Mr. 
Emspak’s testimony, and I am sure you are trying to 
save time. I do not propose to discuss here my asso¬ 
ciations or my political affiliations, under the guar¬ 
anties given to me by the first and fifth amendments 
to the Constitution, and I am going to try to save as 
much time for you as I can. 

“Mr. Tavenner: You are rather jumping to conclu¬ 
sions, I think. 

“Mr. Matles: I get it from what you have said that 
you are trying to save time, so I am helping you 
along. 

“Mr. Tavenner: I am not asking you about the 
political affiliations of Esther Tice. 

“Mr. Matles: I don’t want to discuss my associa¬ 
tions. 


12 Count One of the indictment. 
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“Mr. Tavenner: No matter what type of business 
associations they may be in the affairs of the union, 
you will not discuss -them? 

' “Mr. Matles: That is right, because I studied the 
testimony before, this committee, and I find you are 
trying to use witnesses as finger men. 

“ Mr / Tavenner: Where is Esther Tice employed? 13 

“Mr. Matles: I have answered that question. 

“(Witness confers with his counsel.) 

• “Mr. Matlesr Mr. Chairman, may I haVe a tninute 
on this question?' 

“Mr. Tavenner: You mean to consult with counsel? 

“Mr. Matles: No, I have consulted with counsel and 
desire 1 minute to clarify my point of view. 

“Mr. Moulder: Very well. 

“Mr. Matles: The purpose of this hearing was an¬ 
nounced by a representative of this committee, and 
that was to investigate the activities of officers of the 
union who have complied with the Taft-Hartley law. 
As we have known this committee for 12 years, the 
only reason you would assign yourself such police 
functions would be to frame us up and smear our 
organization. I feel Mr. Murray and Mr. Carey had 
something to do with persuading • you to hold these 
hearings.' " * • 

“Mr. Moulder: I think you are wrong about that 
I don’t know either of them. Do you refuse to answer 
the question? * _ 

“Mr. Matles: I have given the basis for answering 
the question the way I did. 

“Mr. Tavenner: Which, of course, is no answer 
at alt 

“Mr. Moulder: You can give any explanation you 
wish, but don’t make a speech. 

“Mr. Matles: Do you really think I made a speech, 
Mr. Congressman? 

“Mr. Moulder: Proceed. 

“Mr. Tavenner: Mr. Matles, have you ever been a 
member of the International Workers Order? 14 % /. 

. « _v ... V - *. .* i .. . « . • *..-••• w> • *• 

13 Count Two of the indictment. • . 

14 Count Three of the indictment. 
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“Mr. Matles: I have answered that question. 

-;; “Mr. Tavenner: When ? 

“Mr. Matles: Just before. 

“Mr. Tavenner: What is it? Were you or were you 
not? 

“Mr. Matles: I will not discuss my affiliations, my 
associations, or my political beliefs, on the grounds I 
stated before. 


“Mr. Tavenner: In 1933 you were an organizer for 
the Steel and Metal Workers Industrial Union, were 
you not? 15 

“Mr. Matles: My answer is the same. 

“Mr. Moulder: You refuse to answer for the rea¬ 
sons stated, that it violates your rights provided under 
the Constitution? 

“Mr. Matles: That is right 

“Mr. Moulder: WTiat are those provisions, do you 
know? 

“Mr. Matles: I believe the first and fifth amend¬ 
ments. 

“Mr. Moulder: In what respect do they justify your 
refusal to answer the question? 

“Mr. Matles: I am so advised by counsel. 

“Mr. Scribner: I will be happy to give the basis 
for that if you wish, Mr. Congressman. 

“Mr. Tavenner: Was James Lustig also employed 
as an organizer for the Steel and Metal Workers In¬ 
dustrial Union at the same time you were? 16 

“Mr. Matles: My answer is the same. 

“Mr. Tavenner: Mr. Matles, I show you a copy of 
the Daily Worker dated November 6, 1933, and point 
out to you that on page 2 under the heading ‘Thirty- 
eight workers organizations endorse Communist Party 
program’ your name appears as Secretary of the Steel 
and Metal Workers Industrial Union, along with that 
of James Lustig, as organizer of the Steel and Metal 
Workers Industrial Union. This article states: 


15 Count Four of the indictment. 

16 Count Five of the indictment. 
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“ ‘Only the Communist Party as the party of the 
working class represents the interests of the entire 
working population, stands squarely on the prin¬ 
ciple that the provision of adequate food, clothing, 
and shelter and the defense of the rights and living 
standards of the workers are the primary issues in 
the campaign.’ ' 

“I show you that article and ask if you still subscribe 
to that statement? 17 

“Mr. Matles: Mr. Chairman, I have on many occa¬ 
sions discussed this subject before other congressional 
committees. I do not care to discuss it before this 
committee. 

“Mr. Moulder: You refuse to answer? 

“Mr. Matles: For the reasons I have previously 
given, I will not discuss my views, my affiliations, or 
my associations.” • 

Thereafter the witness refused to answer approximately 
seven questions for the reasons given in the answers quoted 
above. The refusal to answer one of these seven questions 
forms the basis of Count Seven of the indictment 


17 Count Six of the indictment. 
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Ittttrii States (Enart nf Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,943 


Julius Emspak, 

Appellant, 

v. 

United States of America, 

Appellee. 


REPLY BRIEF FOR APPELLANT 


I. The Scope of Review 

The Government urges that this Court in reviewing the 
central issue of this case, whether appellant validly claimed 
the privilege against self-incrimination, is bound by the 
narrow standard which governs a jury verdict on the facts 
on appeal rather than the plenary standard of review which 
is applicable when a question of law or a mixed question 
of law and fact comes before an appellate court. 

But the protective standard of a jury verdict cannot be 
brought to the aid of the decision below. In the course of 
the trial, the Government conceded that the issue of whether 
appellant had claimed the privilege is an issue of law. Thus, 
the following colloquy appears in the record after Mr. 
Charles Murray, Government prosecutor, had objected to 
the admissibility as irrelevant of certain documentary evi- 
j dence (App. 221-222): 

“The Court: What is the objection, Mr. Murray? 

“Mr. Murray: My objection is of a very funda¬ 
mental sort. I have confidence that the Government's 
position is sound on the point that this defendant as 
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a witness before that committee never did claim his 
privilege against self-incrimination. 

“The Court: He had a reason for claiming? 

“Mr. Murray: For claiming; yes. That is my posi¬ 
tion. 

“The Court: This will be received, of course. It will 
be subject to the question of law as to whether or not 
the privilege against self-incrimination w^as invoked. 

“Mr. Murray: Exactly.” 

It is thus plain that at the trial: (1) the court below 
deemed the question as to whether the privilege had been 
validly asserted to be a question of law, and (2) the Gov¬ 
ernment agreed with the court below. 

The Government in seeking to bar independent considera¬ 
tion by this Court of the central issue in the case does more 
than repudiate its own concessions on the record. It also 
apparently scorns a decision of the District Court by Judge 
Holtzoff in United States v. Eashmall, 97 Fed. Supp. 42, 
which is directly in point. 1 

In the Hashmall case which was one of a series of cases 
tried at the same time as the instant case, Judge Holtzoff 
ruled: 

“At the outset the Government as a preliminary 
question presents the point as to whether the right to 
assert this constitutional privilege, if the facts are in 
dispute, should be submitted to the determination of 
a jury. 

“The court rules that the adjudication of a claim of 
constitutional rights is a question for the Court alone 
without a jury. The Court holds that this is true even 
in a case where the decision of that question requires 
a determination of preliminary facts. This rule applies 
not only to the privilege against self-incrimination, 

but to all claims of constitutional rights. 

• • • • • 


1 The Government apparently has proceeded upon the theory that 
all decisions of the District Court adverse to it “are irrelevant here” 
(Govt. Br. 32), but that the decisions of the District Court which 
favor it are endowed with such binding force as to preclude an inde¬ 
pendent appraisal by this Court. We do not believe that this Court 
will accept this novel theory of review. 
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“Any other rule would endanger the safeguards of 
the Bill of Rights. The purpose of the Bill of Rights 
is to protect the individual against violation of certain 
privileges that the Constitution gives him. • 

“If the extent of a constitutional privilege were to be 
left to juries in individual cases, it can be readily 
seen that persons would be subject to the will of the 
community which the jury represents, and the protec¬ 
tion of the Bill of Rights might become valueless. The 
very purpose of the Bill of Rights is to protect the 
individual, and to protect a minority if need be. The 
judges are vested with the power and the duty to de¬ 
termine whether a constitutional privilege has been 
invaded, and to safeguard the individual against any 
invasion of a constitutional privilege.” 

The Government could hardly be unaware of the decision 
of the District Court in the Hashmatt case. The Assistant 
United States Attorney, Charles B. Murray, who appeared 
for the Government in this case likewise appeared for the 
Government in that case. 

The Government seeks to escape the force of the require¬ 
ment that constitutional issues are issues for the court by 
a contention that there are certain rulings on issues of fact 
which are always determined by a court rather than a jury 
but which nevertheless are tested by a jury standard upon 
review. There are a number of basic difficulties with this 
position. In the first place, the scope of review of every 
such question depends upon the reasons why it is reserved 
for the court. Even a cursory examination of the reasons 
referred to by Judge Holtzoff establishes that the same 
reasons (uniformity, protection of minorities, the impor¬ 
tance of the question) 2 which withdraw such questions from 

2 Compare U. S. v. Dennis, 183 F. 2d 201, 215-216 (C. A. 2), 
affirmed, 341 U. S. 494, where the Court of Appeals approved the 
withholding by the trial court of all constitutional issues from the 
jury. In sanctioning this ruling, the Court of Appeals pointed out 
that otherwise “there would be no chance for review, for the verdict 
would be final; moreover, different juries might give different 
verdicts, and any approach to uniformity, short as that can be in 
any event in this field, would be impossible.” (Italics supplied.) 

This case sharply demonstrates the need for plenary judicial 
review as a means of assuring uniformity. In a series of companion 
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the jury would require an independent appraisal by a re¬ 
viewing court. It is precisely because constitutional issues 
are reserved for the trial court that a fresh and measured 
appraisal is imperatively required by additional minds on 
an appellate level which are at least equally qualified to 
interpret and give effect to the elements governing de¬ 
cision. 3 

Moreover, even if the issues were not of constitutional 
rank, independent review would be required since there is 
presented here a so-called mixed question of law and fact, 
the application of a legal standard to a set of facts, which 
characteristically is subject to plenary review. 4 Indeed, 
this appeal presents many more “legal” elements than are 
conventionally involved in the review of the application of 
a standard to facts, for the appeal sharply challenges the 
standard itself which the court below applied (Main Brief, 
45-49). This appeal cannot be disposed of without an 
evaluation of standard which measures whether a valid 

District Court cases to which we refer in our main brief, the claim 
of the privilege was upheld under circumstances which are consti¬ 
tutionally indistinguishable from those presented here. A basic point 
on this appeal which the Government would seek to prevent this 
Court from resolving is that there is no constitutional dimension 
between the decisions upholding the claim of privilege in companion 
cases and the decision in this case which resulted in conviction. 

3 The question of probable cause in an action for malicious prose¬ 
cution is treated as a question for the court rather than a question 
for the jury. The reason for this is to protect the sound administra¬ 
tion of justice. See Thayer, A Preliminary Treatise on Evidence 
(1S98), p. 230. The same reasons which exclude the jury from 
consideration of the issue of probable cause, namely, the protection 
of the administration of justice, deprive rulings on that question of 
finality on review. The appellate court is at least as able as a 
trial court to apply the underlying policy considerations to the issue. 
Consequently, the appellate court examines this issue independently 
on review assessing both the facts as well as the inferences to be 
drawn from them. See Brown v. Self ridge, 224 U. S. 189. affirming 
34 App. D. C. 242. 

4 Some of the cases are collected in Stem, “Review of Findings 
of Administrators, Judges and Juries, A Comparative Analysis,” 
63HLR70. 117. 
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claim of privilege has been made. To insist, as the Govern¬ 
ment does, upon the same standard of review as is appro¬ 
priate in a negligence case is to distort the issues. 

Finally, in reviewing questions of the type involved here, 
an appellate court will defer to the trial court—and this as 
a matter of caution and not as a matter of law—only with 
respect to those matters of fact which are in dispute and 
which depend upon the resolution of conflicts in oral testi¬ 
mony or an evaluation of the demeanor of witnesses. Even 
here, however—and especially where a constitutional issue 
is presented—the reviewing court will independently eval¬ 
uate the validity of the inferences to be drawn from the 
facts. 

In seeking to narrow the scope of review of the issue 
presented here, the Government relies upon Steele v. United 
States, 261 U. S. 505. In that case there was under review a 
judgment of conviction for the possession of intoxicating 
liquor seized as a result of a search. The Supreme Court 
ruled that the question of the competency of the liquor as 
evidence by reason of the alleged illegality of its seizure was 
a question of fact and law for the court and not for the 
jury. 

But the Government fails to cite the companion case, 
Steele v. United States, 267 U. S. 498, which was decided 
the same day. In the latter case there was presented for 
review the validity of a judgment denying a petition for a 
vacation of the search warrant which led to the conviction. 
The Supreme Court, in reviewing the judgment, found that 
probable cause existed. But in doing so, it reviewed the 
facts de novo and came to the independent conclusion that 
the arresting officer had probable cause for the challenged 
search warrant and seizure. When these cases are read 
together, they make it plain that the Supreme Court did 
not, as the Government suggests, test the issue of review by 
the same rule as it would test the verdict of a jury. 

Particularly baffling is the Government’s reliance upon 
the decision of this Court in Robert J. Judd v. U. S., No. 



10780, decided May 19, 1951. This case plainly favors a 
broad scope of review under the circumstances here present 
Moreover, the decision is clearly adverse to the Govern¬ 
ment’s contention on the merits that a claim of privilege 
was not made here or was abandoned. 

The Judd case involved the issue of whether the trial 
court vras correct in denying a motion to suppress certain 
evidence on the ground that it w~as procured in violation of 
the Fourth Amendment. The Government admitted that 
no warrant had been obtained for the contested search, but 
contended that a warrant was unnecessary because of the 
alleged consent of the defendant. This Court laid down 
the legal requirements which must be met in order to spell 
out a waiver or consent to a search which otherwise would 
be illegal. It then applied this standard to the facts and 
circumstances of the case. It concluded that there had 
been an insufficient showing of a true consent. The Court 
found it unnecessary to resolve issues of credibility because 
the evidence offered by the Government even taken at face 
value failed to meet the required standard, and that even on 
the evidence offered by the Government, “there was no con¬ 
sent.” It is far-fetched to contend that the decision “recog¬ 
nized” (Govt. Br. 10) that the ruling of the court below on 
fact matters would be tested by a jury standard. 

The heart of the matter is that in the Judd case the Dis¬ 
trict Court found consent by examining the facts and draw¬ 
ing inferences from them. This Court in reversing the 
District Court found that the record did not make out a 
“sufficient showring of true consent free of duress and 
coercion.” 

Whatever may be our differences in other respects, we 
would agree with the Government that the same standard 
which this Court applied to the issue of whether the appel¬ 
lant in the Judd case had consented to a search and seizure 
is applicable here. And what this Court said in the Judd 
case with respect to the importance of maintaining strict 
standards before a constitutional right is deemed to be 
abandoned, applies with full force here: “Standards of 


this sort must be maintained and enforced by the trial and 
appellate courts. If they are not, the guarantees of the 
Bill of Rights can quickly disappear through tacit nullifica¬ 
tion.” 

The Government fails to cite a single case in which an 
appellate court refused an independent appraisal of a self¬ 
incrimination issue. There are no such cases. In every 
self-incrimination case, the appellate courts in reviewing 
the particular issue presented, whether it be one relating to 
the availability of the privilege, the reasonableness of the 
fear of prosecution, the validity of the assertion, or an 
alleged waiver, have independently examined the facts, the 
inferences to be draw from the facts and the standards to 
be applied to such facts and inferences. See, for example, 
Hoffman v. United States, 341 U. S. 79; United States v. 
Weissman, 111 F. 2nd 260 (C. A. 2); Blau v. United States, 
340 U. S. 159; United States v. Rosen, 174 F. 2d 187 
(C. A 2). 

We do not believe that a reviewing court can ever impart 
finality to a judgment of conviction in which the central 
issue involved is whether a valid claim of the privilege had 
been made. But, as we have already suggested, the only 
conceivable case in which the review might be limited is one 
in which the preliminary fact issues were in dispute or based 
on conflicting oral testimony depending for its resolution 
upon an evaluation of the demeanor of the witness. Even 
the Government concedes that before a lower court ruling 
will be endowed with finality of a jury verdict it must be 
“based on a disputed fact issue” (Govt. Br. 10). 5 

5 Compare Nczcyahr v. United States, 177 F. 2d 658 (App. D. C.), 
cert, denied, 338 U. S. 936, where the issue was whether the ar¬ 
resting officer had probable cause for arrest and search without a 
warrant. This Court reviewed the case dc novo and stated (at p. 
659): 

“The foregoing facts stand without contradiction. So, with 
no dispute as to them, probable cause becomes a question of 
law only.” 

See, also, Maghan v. Jerome, 88 F. 2d 1001 (App. D. C.). 
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But no amount of rhetorical legerdemain can conceal the 
fact that all of the evidence in the instant case relating to 
the issue of assertion is: 

a. Entirely documentary in character, and 

b. Undisputed. B 

Under such circumstances, it is simply frivolous for the 
Government to contend that this Court may not indepen¬ 
dently review the issue of whether a valid assertion was 
made. 


II. Appellant Was Not Directed to Answer 

The Government’s sole reply to our contention that ap¬ 
pellant could not be convicted for a refusal to answer ques¬ 
tions which he had not been directed to answer is the claim 
that the requirement of a direction to answer is not ap¬ 
plicable to Congressional Committees. The Government 
does not even deal with the decision of Judge Letts to the 
contrary in United States v. Browder, Main Brief, Supp. 
I, 20. 

Since our Main Brief was filed, Judge Holtzoff has like¬ 
wise ruled in United States v. Fox, Crim. No. 1798-50, de¬ 
cided June 29,1951, as yet unreported, that the requirement 
of a direction applies equally to courts and Congress. He 
stated that the witness “is not in contempt until it is made 
known to him that the Tribunal overrules the privilege and 
directs him to answer. That is the procedure before the 
Courts and there is no reason why a different procedure 
should be permissible in cases involving contempt of Con¬ 
gress.” 

8 At page 27 of its Brief, the Government concedes that the facts 
of the case are undisputed. 
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The Government’s attempted distinction between courts 
and Congress is not impressive. A Congressional Commit¬ 
tee obviously may excuse or require answers upon con¬ 
sideration of the reason given for a refusal. It is little 
short of absurd to contend, as the Government does, that a 
witness acts at his peril because a Congressional Committee 
does not compel obedience forthwith—but only some time 
in the future. Indeed, as we pointed out in our Main Brief, 
pp. 49, 62, the individual needs greatest protection against 
improper self-disclosure precisely at the point of prelimi¬ 
nary investigation. 

Finally, it should be pointed out that the Government has 
misread United States v. Murdock, 284 U. S. 141. Murdock 
contended not that he must be directed to answer by the 
Internal Revenue Bureau or its representative, which would 
be a contention comparable to that made here, but rather 
that he could not be held in contempt before he had been 
compelled to answer in a judicial proceeding, a contention 
which, of course, we do not make here. 


III. Improper Denial of Hearing on the Qualifications 

of Grand Jurors 

The Government cannot justify the denial of a hearing 
by the court below on the qualifications of the Grand Jurors 
by a contention that the rejected offer of proof contained 
only conclusions. It is difficult to see how the affidavits and 
the offer could have been more circumstantial. 

Nor does it help the Government to urge that the only 
possible fact issues were not in dispute (Govt. Br. 27). We 
are dealing here with a challenge to the Grand Jury—not 
to the petit jury. 

The Government’s suggestion that the ruling in issue 
can be defended because the motion was based upon an 
offer of proof is refuted by applicable Supreme Court 
cases (Main Br. 69). And the claim of the Government 
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(Govt. Br. 28) that appellant should have made “his whole 
showing in the usual form of affidavits” is particularly un¬ 
fortunate. Appellant did make his “whole showing” in 
an affidavit and supplementary affidavit (App. 28, 85). His 
affidavit was stricken sua sponte by Judge Kirkland (App. 
85). Thereafter, the factual allegations of the affidavit 
were incorporated in an offer of proof (App. 235-236). 
Can it be that the Government now agrees that the affidavits 
should not have been stricken? 

If the Government’s contentions were accepted here, it 
is difficult to see how the qualifications of a grand jury 
could ever be challenged. The Supreme Court has solemnly 
avowed in the Dennis case, 339 U. S. 162, 171-172, that 
“Preservation of the opportunity to be heard is a guarantee 
of defendant’s right to be an impartial jury.” Unless this 
avowal is to become a promise to the ear, to be broken to 
the hope, reversal is required here. 


IV. The Rulings of the District Court in 
Companion Cases 

Although the Government has sought to give binding 
effect to the ruling of the trial court in this case, it cavalierly 
dismisses as “irrelevant” a series of District Court rulings 
on issues of self-incrimination. These rulings arose out 
of cases which closely parallel the facts presented here. 

In order to justify its failure to deal with these cases, 
the Government states “it would not be profitable” (Govt. 
Br. 8) for the Court to determine whether these cases 
were correctly decided and whether they are applicable. 
We are confident that the Government would have found 
it “profitable” to press these cases upon this Court if they 
had gone the other way. We are equally confident that 
this Court will not accept the theory that in a case involv¬ 
ing the liberty of an individual District Court rulings ad- 
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verse to the Government may be ignored simply because 
it is too troublesome to ascertain their applicability. 7 

Respectfully submitted, 

David Scribner, 

11 East 51st Street, 

New York City, 

Arthur Kinoy, 

104 East 40th Street, 

New York City, 

Allan R. Rosenberg, 

416 Fifth Street, N.W., 
Washington, D. C., 

Attorneys for Appellant. 


Of Counsel, 

David Scribner, 

Donner & Kinoy, 
by Frank J. Donner, 
Arthur Kinoy, 

104 East 40th Street, 
New York City. 


7 The Government’s new selective theory of judicial review has 
already spawned its first maxim (Govt. Br. 8) : “Sufficient for the 
case is the confusion thereof.” We are simply at a loss to understand 
why District Court cases in other judicial circuits such as United 
States v. Rintelen, 235 Fed. 787 (Govt. Br. 27) or United States v. 
Amazon Industrial Chemical Corp., 55 F. 2d 254 (U. S. D. C. Md.), 
cited by the Government, are less “confusing” than the decisions of 
the court below in other self-incrimination cases. 
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STATEMENT OF QUESTIONS PRESENTED 


In appellee’s opinion the following is a correct statement 
of the questions presented: 

1. Whether from the evidence the trial court was justified 
in finding beyond a reasonable doubt, in its capacity as the 
trier of the facts, that appellant did not assert his privilege 
against self-incrimination as excuse for not answering the 
questions of the committee. 

2. Whether the statute 2 U. S. C. 192 is violated if, after 
a witness before a Congressional committee has refused to 
answer a question for any stated reason, the committee does 
not call upon him again to answer the question. 

3. Whether the court below committed reversible error in 
denying a motion of the appellant for a hearing to determine 
the qualifications of members of the grand jury on the basis 
of affidavits stating the fact that ten members of the grand 
jury were government employees and stating the conclusion 
that such employees were disqualified because of the adminis¬ 
tration of the loyalty oath provisions. 

4. Whether a defendant accused of violation of 2 U. S. C. 
192 may at his trial object for the first time to the validity 
of the committee before which he appeared without then 
objecting; and if so, whether the one-man subcommittee in 
this case was valid. 

a) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,943 

Julius Emspak, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the case 

The appellant in a trial by the court was found guilty of 
violation of 2 U. S. C. 192 in unlawfully refusing to answer 
pertinent questions put to him when he appeared as a witness 
before a one-man subcommittee of the Committee on Un- 
American Activities of the House of Representatives in the 
District of Columbia. From the judgment of sentence of six 
months’ imprisonment and $500 fine (J. A. 136-7) he takes 
this appeal. The chief question presented is whether he 
claimed immunity from self-incrimination and was therefore 
within his rights in refusng to answer. Other questions are 
whether the court below should have granted a requested hear¬ 
ing on the qualification of members of the grand jury which 
had indicted the appellant; and whether the appellant could 
at his trial attack the validity of the subcommittee which he 
had not objected to when he appeared before it, and if so 
whether the one-man subcommittee in this case was valid. 

(l) 
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The appellant appeared as a witness before Honorable Mor¬ 
gan M. Moulder, a subcommittee of one, in the Old House 
Office Building in Washington, D. C., on December 5, 1949 
(J. A. 151). The committee was investigating the general sub¬ 
ject of infiltration of Communism into labor unions. The 
Wood Bill, a measure designed to exclude disloyal workers 
from defense projects, was before the committee by reference 
from the House of Representatives, and at the time of the 
hearing the committee was studying the particular subject 
whether rank and file members of the United Electrical, Radio 
and Machine Workers of America (frequently referred to by 
its initials UE), who were working on defense projects were 
subjected to loyalty investigation, while the officers of the 
union were not. It appeared that some defense agencies of 
the Government took the position that they had no authority 
to subject the officers to security tests and standards. The 
hearing at which appellant appeared was set up to determine 
the duties and powers of these officers within the union itself 
and their right to inspect jobs located in so-called classified 
working facilities and their opportunities, if disloyal, to en¬ 
danger the national defense (J. A. 157-8, 200-201). The ap¬ 
pellant was one of these union officers. He was General Secre¬ 
tary and ex-officio member of the Executive Committee of 
the United Electrical, Radio and Machine Workers of America. 
(J. A. 160). 

Congressman Moulder announced at the beginning of the 
hearing that he was conducting the hearing as a subcommit¬ 
tee of one appointed by the Chairman of the Committee on 
Un-American Activities. The interrogation of the appellant 
(J. A. 158-199) was conducted chiefly by the committee coun¬ 
sel, Frank S. Tavenner, Jr. The first part of the questioning 
had to do with details of the organization of the union and the 
functions of its various units and officers (J. A. 160-167). 
Then followed a series of questions as to whether several named 
individuals held certain positions in the union (J. A. 167-178, 
180). Several questions were then asked in regard to news 
matter appearing in the UE News (J. A. 180-191), of which 
appellant was editor (J. A. 166). Appellant was then ques¬ 
tioned about his own Communist Party membership and affili- 
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ations, and his membership in relation to the time he executed 
the affidavit required by the Taft-Hartley Law (J. A. 193—4). 
The interrogation concluded with additional questions as to 
the opportunities of appellant and the other officers of the 
union to visit and inspect defense plants (J. A. 196-9). 

The appellant answered all questions about the details of 
organization of the union (J. A. 159-167). The import of 
the questions in regard to matter appearing in the UE News 
was that it followed the Communist line. All these questions 
the appellant answered, vigorously denying their implication 
(J. A. 180-191). Appellant also answered the concluding 
questions in regard to the occasions and opportunities of union 
officers to see defense plants (J. A. 196-9). 

The appellant’s first refusal to answer came when the first 
question was put to him in regard to the identify of another. 
He was asked whether he was acquainted with Joseph Persily. 
He refused to answer (J. A. 167-170). He then refused to 
answer questions as to whether he knew certain named persons 
or whether they held certain named positions in the union. 
These refusals made up the first 58 of the 68-count indictment 
(J. A. 5-13, J. A. 170-180). He also refused to answer ten 
questions as to his own Communist membership and affilia¬ 
tions (Counts 59-fi8, inclusive; J. A. 178-180, 193-194). 

The appellant made several statements giving his reasons 
for not answering (J. A. 167, 168, 169, 171, 172, 174, 178, 179, 
194). (These appear in full in the argument portion of this 
brief, infra 11-18.) He said that the Committee on Un-Ameri¬ 
can Activities had pursued a similar line of questioning on 
many previous occasions in an attempt to harass the union, its 
leadership, and its members; that he did not believe the com¬ 
mittee had a right to question his beliefs or associations; that 
because of what is going on these days and because of the 
hysteria, he thought it was his duty to protect the rights guar¬ 
anteed under the Constitution, primarily the First Amendment, 
supplemented by the Fifth, and the committee would corrupt 
those rights; that the committee was presumably interested in 
finding out things with reference to individuals in the union for 
the purpose of 'trying perhaps to frame people for possible 
criminal prosecution; that he didn’t mean to say he had people 
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in his organization who had information that would subject 
him to criminal prosecution; that whether he knew them or not 
did not concern the committee at all; that it was not his feeling 
that to reveal his knowledge of them would subject him to 
criminal prosecution—he didn’t think the committee had a 
right to pry into his associations, that was his own position; 
and that he believed the motives of the committee were to 
establish a beautiful frame to hang people who tried to comply 
with the law. 

On November 20, 1950, the appellant was indicted in 68 
counts for refusing to answer questions (J. A. 4-13). 1 He 
pleaded not guilty and filed a motion to dismiss the indictment 
(J. A. 14-17), in paragraph 10 of which he stated the ground 
that fewer than the twelve grand jurors needed to vote an in¬ 
dictment were impartial and requested a hearing (J. A. 16). 
Appellant’s counsel filed his own supporting affidavit, alleging 
that ten of the members of the grand jury were government 
employees and stating various reasons why government em¬ 
ployees might not be impartial in such a case as this (J. A. 
25-27). After argument on the motion, the court denied the 
requested hearing (par. 4, Order and Opinion, J. A. 118). The 
facts in regard to this matter are more fully stated in the argu¬ 
ment portion of this brief, infra 26-28. 


1 Following is a list of the counts in the indictment, with references to 
the Joint Appendix, where the corresponding questions appear in the in¬ 
terrogation of the appellant before the Congressional committee: 

Hearing before 

Count: Committee 


1_J. A. 167-170 

2,3,4_ 170 

5,6_ 171 

7-11 incl_ 172 


12-20 incl_. 


173 


21-2S incl_ 174 

20-37 ind_ 175 

3S-46 incl_ 176 

47-56 incl_ 177 

57 _ 179 

58 _ 180 

59 _ 178 

60 _ 179 

61,62_ 180 

63_ 193 

64-68 ind_ 194 
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The case came on for trial on February 19,1951 (J. A. 142). 
A waiver of jury trial was presented to the court (J. A. 143, 
132) and the trial proceeded without a jury. 

In his opening statement the Government counsel stated to 
the court that the Government’s position would be that the 
appellant did not claim privilege against self-incrimination 
(J. A. 146, 147; also J. A. 221). Counsel for appellant stated 
that appellant had claimed his privilege (J. A. 148-149). 

The evidence for the Government consisted of the testimony 
of the committee counsel as to the pertinency of the questions 
and the reading of the transcript of the proceedings before 
the committee. Appellant did not take the stand but he did 
offer in evidence certain recitals appearing in reports of Con¬ 
gressional committees and comments on the floors of Congress 
and in newspapers, all intended to show that the appellant 
was in reasonable fear of criminal prosecution when he ap¬ 
peared as a witness before the committee. The Government 
stipulated the accuracy of the copies of the recitals and the 
fact that the comments and reports had been made as stated, 
but objected to the evidence as irrelevant. The trial court 
received the evidence but made no formal ruling on the offer. 
The court found the appellant guilty, and in his oral opinion 
from the bench stated that the appellant had not asserted his 
right against self-incrimination (J. A. 227). 

STATUTES INVOLVED 

Constitution of the United States, Amendment V: 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor shall 
any person be subject for the same offence to be twice 
put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, nor 
be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for 
public use, without just compensation. 


9C6780—51 
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Title 2, Section 192, United States Code: 

§ 192. Refusal of witness to testify. 

Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com¬ 
mittee established by a joint or concurrent resolution of 
the tw’o Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who, 
having appeared, refuses to answer any question per¬ 
tinent to the question under inquiry, shall be deemed 
guilty of a misdeameanor, punishable by a fine of not 
more than SI,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months (R. S. § 102; June 22, 1938, ch. 594, 
52 Stat. 942). 

Title 2, Section 194, United States Code: 

§ 194. Witnesses failing to testify or produce records. 

Whenever a witness summoned as mentioned in sec¬ 
tion 192 fails to appear to testify or fails to produce any 
books, papers, records, or documents, as required, or 
whenever any witness so summoned refuses to answer 
any question pertinent to the subject under inquiry 
before either House, or any joint committee established 
by a joint or concurrent resolution of the two Houses of 
Congress, or any committee or subcommittee of either 
House of Congress, and the fact of such failure or fail¬ 
ures is reported to either House while Congress is in 
session, or when Congress is not in session, a statement 
of fact constituting such failure is reported to and filed 
with the President of the Senate or the Speaker of the 
House, it shall be the duty of the said President of the 
Senate or Speaker of the House, as the case may be, to 
certify, and he shall so certify, the statement of facts 
aforesaid under the seal of the Senate or House, as the 
case may be, to the appropriate United States attor¬ 
ney, whose duty it shall be to bring the matter before 
the grand jury for its action (R. S. § 104; July 13,1936, 
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ch. 884, 49 Stat. 2041; June 22, 1938, ch. 594, 52 Stat. 
942). 

STJIOIAEY OF AKGTJMENT 

1. The trial judge, as trier of the facts, weighed the evidence 
and drew inferences from it to arrive at the conclusion that 
the appellant did not assert his claim against self-incrimina¬ 
tion as his reason for refusing to answer the questions of the 
Congressional committee. Accordingly, the test on this review 
is whether a reasonable mind must on that evidence have enter¬ 
tained a reasonable doubt. 

On the record before him the trial judge was warranted in 
finding guilt. The appellant, an experienced and intelligent 
union official, accompanied by able counsel, appeared before 
the committee and answered or refused to answer as it pleased 
him. He made vague references to the First Amendment sup¬ 
plemented by the Fifth, and also to the efforts of the com¬ 
mittee to frame people for criminal prosecution. However, he 
stated specifically that he would not answer questions about 
his beliefs and his associations, and when, after he had refused 
to say whether he knew a certain union official, he was asked 
whether it was his feeling that to reveal his knowledge of 
people in his organization would subject him to criminal prose¬ 
cution, he answered, “No. I don’t think this committee has 
a right to pry into my associations. That is my own position.” 
Nothing elsewhere in the record qualifies or weakens this posi¬ 
tive disclaimer of self-incrimination. Whether the disclaimer 
be taken to apply to one or to sixty-eight counts, the result 
will be the same as any good count will support the judgment 
appealed from. 

2. When the appellant refused to answer a pertinent ques¬ 
tion, he thereby violated the statute. It was not necessary 
that the committee call upon him again to answer. That pro¬ 
cedure is appropriate in summary contempt proceedings before 
a judge who has power forthwith to punish for refusal to 
answer. It is also appropriate when the interrogator has by 
statute the power, when the witness makes a valid claim of 
privilege, to force him to answer by granting him immunity 
from prosecution. But this is not such a case. The Com- 
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mittee had no power to adjudicate any objection to answering, 
nor power to grant immunity. This was a statutory contempt 
which was complete when the refusal was first made. Appel¬ 
lant refused to answer at his peril. 

3. The court below was not required to grant a hearing to 
determine the qualifications of the grand jurors on the basis 
of what was shown in the preliminary motion. All that was 
shown was that certain members of the grand jury were Gov¬ 
ernment employees. From this fact alone, conclusions were 
asserted that they were biased and under a fear which dis¬ 
qualified them. This fell far short of a fact showing which 
would warrant a hearing. 

4. When the appellant appeared before the committee as 
a witness, Congressman Moulder stated that he was sitting as 
a committee of one by appointment of the Chairman of the 
full committee. Appellant and his counsel who was present 
let the statement go unchallenged, and appellant then pro¬ 
ceeded to answer questions of the subcommittee. By so doing, 
appellant waived the right to attack the validity of the sub¬ 
committee thereafter. 

The subcommittee was valid. The law provides for the 
creation of subcommittees of this particular committee, and 
there was evidence that the subcommittee in this case was 
appointed by the Chairman. There is no law, statute, or 
precedent against one-man committees. Their desirability in 
given instances is the concern of the full committee which has 
power to regulate or abolish them. 

5. Appellant cites and quotes from his brief numerous 
opinions and statements of judges of the District Court dis¬ 
posing of charges of contempt against other persons. These 
decisions are not binding on this court and should not be per¬ 
suasive unless the facts of those cases were substantially iden¬ 
tical with this and the rulings in those cases were correct. To 
ascertain these prerequisites this court would have to perform 
in regard to those cases the same functions it will perform in 
the instant appeal. It is submitted that this would not be 
profitable. Sufficient for the case is the confusion thereof. 
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ARGUMENT 

The evidence was sufficient to support the finding of guilt 

The appellant contends that on the evidence before it the 
trial court should have acquitted him. This raises the point 
whether the evidence was sufficient for the conviction. In 
their briefs the appellant and the appellee do not agree on the 
correct wording of the question. The appellant states in his 
Question Presented No. 1 that the question is “whether the 
record establishes beyond a reasonable doubt” that the ap¬ 
pellant did not assert his privilege against self-incrimination. 
The appellee sees in that language the possible meaning that 
this court should decide whether on the record this court enter¬ 
tains a reasonable doubt. Accordingly, appellee has restated 
this question in appellee’s Question No. 1 to be whether on 
the evidence before it, the court below was justified in finding 
the appellant guilty. 2 

When the appellant waived his right to a trial by jury and 
the trial judge agreed to a trial without a jury (Rule 23, 
F. R. C. P.) the court became the trier of the facts in place of a 
jury. Hence, any issue which would have been left to the 
jury and which has been resolved instead by the trial court 
is closed here if, on the whole of the evidence, giving full play 
to the right of the judge to w’eigh the evidence and draw justi¬ 
fiable inferences of fact, “a reasonable mind might fairly con¬ 
clude guilt beyond a reasonable doubt.” Curley v. United 
States, 81 App. D. C. 389, 392 (1947) 160 F. 2d 229, cert. den. 
331 U. S. 837; Pritchett v. United States, 87 App. D. C. —, 185 
F. 2d 438 (decided November 9,1950), cert. den. 95 L. Ed. 433, 
71 S. C. 608. 

* Undoubtedly, the finding by the court that the accused did not claim 
self-incrimination must be based on conviction beyond a reasonable doubt. 
Compare Lombardi v. United States, 58 App. D. C. 245-247 (1928), 29 F. 
2d 445. The defense is an affirmative one the contrary of which does 
not have to be proved as part of the prosecution’s case. Nevertheless, once 
the issue is raised, it would seem that the Government should overcome 
the defense by evidence establishing the contrary beyond a reasonable doubt. 
Such has been the unquestioned rule in this jurisdiction in regard to the 
affirmative defenses of alibi and insanity. Tomlinson v. United States, 
6S App. D. C. 106, 110 (1937), 93 F. 2d 652, cert. den. 303 U. S. 646 and 
Hart v. United States, 76 App. D. C. 193, 194-5 (1942), 130 F. 2d 456. 
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If there were no issues in this case which would have been 
left to a jury, should the test on review be different? No; not 
as to any issue of fact. There are issues of fact which under 
applicable procedure are always determined by the court and 
not the jury. The legality of a search and seizure is one such. 
Steele v. United States, 267 U. S. 505, 510-1 (1925). If guilt 
of some criminal offense depended on whether the accused, in 
making a search and seizure acted upon probable cause, the 
trial court would be in the same position as the trial court 
was in the instant case. If in such case the court ruled against 
the accused on the search and seizure issue, its finding insofar 
as it rested upon decisions on fact matters would be tested on 
review by the same rule as would the verdict of a jury. So 
much was recognized by this court in Robert J. Judd v. United 
States, No. 10780, decided May 19, 1951, where, however, the 
rule was not applied because the ruling under review w*as not 
based on a disputed fact issue. 

Was the finding in the instant case based upon a fact issue? 
Clearly, it was. The disputed issue was w’hether the accused 
claimed self-incrimination. There was no dispute as to the 
words he used in connection wdth his refusals to answer; but 
there was sharp dispute as to whether by the use of those 
words he did or did not make the necessary claim. In re¬ 
solving this disputed issue, the trial court w*as required to de¬ 
termine from all the facts and circumstances whether or not 
the appellant by the use of the words was advising the com¬ 
mittee that he was asserting his immunity from being com¬ 
pelled to be a witness against himself. In reaching this de¬ 
termination the trial judge had the same freedom as a jury 
would have in drawing reasonable inferences from all the facts 
and circumstances shown. If, by doing that, he arrived at his 
finding of guilt, then that finding cannot be disturbed on this 
appeal even though this court, on an independent review of 
the evidence, would not be disposed to indulge that reasonable 
inference. The question therefore is not would this court have 
done otherwise, but was the court below in reason required to 
do otherwise. 

Whether the appellant made the claim of immunity from 
self-incrimination is to be determined from an analysis of what 
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he stated to the committee in its proper context. In an 
attempt to do this, the appellee will now set forth immediately 
below the various statements made by the appellant in con¬ 
nection with his refusals to answer questions. In addition, a 
description will be given of the portions of the interrogation 
as it progressed. The quotations are taken from the trans¬ 
cript of the proceedings of the committee at which appellant 
appeared as printed in the Joint Appendix, pp. 158-199, in¬ 
clusive. 

J. A. 159-160: 

Introductory questions as to identity and present 
and past occupations of the witness. All questions 
answered. 

J. A. 160-167: 

Questions as to organization of the union: number of 
districts; locals; number of members; international 
representatives and organizers and their functions; 
business agents; duties of executive committee; its 
procedure in settling differences; disciplinary actions 
against members; publication and financing of UE 
News. All questions answered. 

J. A. 167-169: 

Mr. Tavenner. Mr. Emspak, are you acquainted 
with Joseph Persily? 

Mr. Emspak. Mr. Chairman, I would like to say 
something at this point. 

Mr. Moulder. You mean in response to the ques¬ 
tion? 

Mr. Emspak. I will answer the question; yes, in 
response to the question and as a statement of position. 

What I say revolves around two points, one organiza¬ 
tionally and another as an individual. Organization¬ 
ally, my job as an officer of this union is to represent the 
interest of the membership as they determine it at the 
annual conventions and at other means they have of 
getting together and expressing themselves. My job is 
to administer that aspect to the best of my ability, using 
one very simple measuring stick, and that is: Does 
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a given policy or action contribute to the well-being 
of the membership, individually and collectively? 

As an individual I would like to say one thing, and 
that is this: The line of questioning that counsel is 
developing now is a line that has been used on numerous 
occasions by this committee and other congressional 
committees in an attempt to harass the union, its 
leadership, and its members. It is a line of questioning 
that goes against my grain as an American. I was born 
in this country. Everything I am- 

Mr. Moulder. How long will this statement take, 
Mr. Emspak? 

Mr. Emspak. About two or three more minutes. 

Mr. Moulder. Proceed. 

Mr. Emspak. Everything I am, I owe to the rich 
heritage and tradition of this country. I do not believe 
that a committee of this kind, especially in view of the 
recent record of this committee where it stooped to in¬ 
terfere in the partisan affairs of a local union, or any 
congressional committee, because of the rich tradition 
of this country which, if not perverted, will lead to a 
greater and better country—I don’t think a committee 
like this or any subcommittee has a right to go into any 
question of my beliefs, my associations, or anything 
else. I have a couple of kids. They have a stake in 
this country, too. 

Mr. Moulder. I want to give you full opportunity 
to express yourself in answer to the question, but you 
are making an oration now. 

Mr. Emspak. It is not an oration. It happens to 
be a very profound personal feeling. 

Mr. Moulder. What is the question? 

Mr. Tavenner. The question is: Are you acquainted 
with Joseph Persily? 

Mr. Moulder. How do you spell that? 

Mr. Tavenner. P-e-r-s-i-l-y. 

Mr. Emspak. Because I have a stake in this coun¬ 
try— 

Mr. Moulder. You are not answering the question. 
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He asked you if you are acquainted with this man. 

Mr. Emspak. I will answer it. 

Mr. Moulder. Are you or not? 

Mr. Emspak. I was on the verge of answering it. 

Mr. Moulder. If you have any explanation to make 
you will be permitted to do so after you answer the 
question. 

Mr. Emspak. Because of my interest in what is going 
on these days, because of the activities of this com¬ 
mittee— 

Mr. Moulder. Are you going to answer the question? 

Mr. Emspak. Because of the hysteria, I think it is 
my duty to endeavor to protect the rights guaranteed 
under the Constitution, primarily the first amendment, 
supplemented by the fifth. This committee will cor¬ 
rupt those rights. 

Mr. Moulder. Do you think it corrupts you to an¬ 
swer the question? 

Mr. Emspak. I certainly do. 

Mr. Moulder. Why does it corrupt you? 

Mr. Emspak. Your activities are designed to harm 
the working people of this country. Every action this 
committee has ever taken has done that. You inter¬ 
fered last summer in the election of a local union at the 
request of a priest. You know that. You dragged 
down the prestige of this country. 

Mr. Moulder. You are not going to take over this 
committee. 

Mr. Emspak. I don’t want to. 

Mr. Moulder. And your statements are preposterous. 
The purpose of this committee is to expose communism 
as it exists in this country. What is the question? 

Mr. Tavenner. Are you acquainted with a Joseph 
Persily? 

Mr. Emspak. For the reasons I stated before, I 
answered it. 

Mr. Moulder. Then you refuse to answer the ques¬ 
tion? 

Mr. Emspak. No. I answered it. 

96C7S0—51-3 
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Mr. Tavenner. Are you or are you not acquainted 
with Joseph Persily? 

Mr. Emspak. I answered the question. 

Mr. Tavenner. Your replies are a refusal to comply 
with the request to answer it? 

(Witness confers with his counsel.) 

Mr. Moulder. The record will reveal that you have 
not answered the question. 

Mr. Emspak. I have answered it to the best of my 
ability under the circumstances. 

Mr. Moulder. Any further questions? 

* * * * * 

J. A. 171-172: 

Mr. Tavenner. I do not know whether they do or 
not, Mr. Chairman. 

Mr. Emspak, has Max Helford ever been connected 
with UE as a field organizer? 

Mr. Emspak. Mr. Chairman, on these questions, 
which are all essentially the same, of course, when this 
hearing was announced according to the press reports, 
at least, it was announced because this committee pre¬ 
sumably was interested in finding out things with ref¬ 
erences to individuals in our organization by using 
whatever means it has at its disposal, and for the pur¬ 
pose of trying to perhaps frame people for possible 
criminal prosecution. 

I don’t see how or why any individual should be 
subjected to that kind of questioning here if he is going 
to maintain, you know, his feelings on these questions, 
and I tried to express the feeling before when you inter¬ 
rupted me. I just don’t intend, as I said then, to be 
a party to any kangaroo court proceedings of this com¬ 
mittee or any other congressional committee. I think 
I have the right to reserve whatever rights I have in that 
respect to whatever appropriate bodies may be set up 
to deal with questions that come up. 

Mr. Moulder. Do you mean to say you have people 
in your organization who have information that would 
subject you to criminal prosecution? 
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Mr. Emspak. No ; I don’t, Mr. Chairman. As a basic 
proposition—and it has worked over the years and over 
the last few months as far as this committee is con¬ 
cerned—a slick job- 

Mr. Moulder. Do you know them or not? 

Mr. Emspak. That does not concern this committee 
at all. 

Mr. Moulder. Is it your feeling that to reveal your 
knowledge of them would subject you to criminal 
prosecution? 

Mr. Emspak. No. I don’t think this committee has 
a right to pry into my associations. That is my own 
position. 

Mr. Tavenner. Is Max Helford at the present time 
a field organizer for the UE? 

Mr. Emspak. Mr. Chairman, that is repetition of 
basically the same question, and the same answer 
stands. 

CountS: 

Mr. Tavenner. Was Phil Saba originally from local 
155? 

Mr. Emspak. I answered that question. 

Count 9: 

Mr. Tavenner. And is he now a field organizer for 
the UE in district 1? 

Mr. Emspak. I answered that question and that is 
the only answer I will give on any of my associations, 
for the reasons stated. 

J. A. 172-177: 

Questions as to whether appellant knew of certain 
other persons and what positions they held in the union. 

Appellant refused to answer all these questions. 

J. A. 178: 

Mr. Tavenner. Mr. Emspak, have you ever been 
affiliated with the National Federation for Constitu¬ 
tional Liberties? 

Mr. Emspak. I answered that, Mr. Chairman. 

Mr. Tavenner. I say, have you ever been affiliated 
with such an organization? 
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Mr. Emspak. I answered that. 

Mr. Moulder. You mean you refuse to answer for 
the reasons previously stated? 

Mr. Emspak. I answered it in the terms I did when 
I said as far as my associations and affiliations are con¬ 
cerned, that is something a committee of this kind 
should not pry into. 

Mr. Tavenner. In other words, you do not care to 
disclose whether you are affiliated with that organiza¬ 
tion? 

Mr. Emspak. I answered that. 

***** 

J. A. 179: 

Mr. Tavenner. Mr. Emspak, have you ever been as¬ 
sociated with the Civil Rights Congress? 

Mr. Emspak. Again, basically the whole line of ques¬ 
tions is the same, so I will say I take the same position 
I expressed earlier. 

Mr. Tavenner. Are you familiar with the fact that 
the Civil Rights Congress has also been cited as a Com¬ 
munist-front organization by the Attorney General? 

Mr. Emspak. Same answer. 

Mr. Tavenner. Are you acquainted with Louis 
Budenz? 

Mr. Emspak. Same answer. 

Mr. Tavenner. Louis Budenz was former editor of 
the Daily Worker, was he not? 

Mr. Emspak. Same answer. 

Mr. Tavenner. You are acquainted with the fact, 
are you not, that on March 18, 1947, in testimony be¬ 
fore a committee of Congress, he identified you as a 
member of the Communist Party? 

Mr. Emspak. Whatever Budenz does, don’t ask me 
to underwrite. Sure, I am acquainted with him. 

Mr. Tavenner. You know that he did so identify 
you as a member of the Communist Party. Do you 
desire to deny it? 
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Mr. Emspak. I have no desire to express any opinion 
on my associations to this committee, for the reasons I 
stated. 

Mr. Tavenner. So you decline to deny or affirm that 
you were a member of the Communist Party? 

Mr. Emspak. I answered the question. 

J. A. 179-180: 

Whether, appellant acquainted with two named per¬ 
sons. Refused to answer. 

J. A. 180: 

Whether appellant attended Communist Party 
meetings. Refused to answer. 

J. A. 180-191: 

Questions as to news matter appearing in UE News, 
of which appellant was editor. All questions answered. 

J. A. 191-193: 

Statement by Congressman Moulder and colloquy be¬ 
tween him and appellant as to motives and conduct of 
committee. 

J. A. 193-194: 

Mr. Tavenner. Mr. Emspak, you recently signed a 
non-Communist affidavit which you filed with the Na¬ 
tional Labor Relations Board? 

Mr. Emspak. That is right. 

Mr. Tavenner. When was this affidavit signed? 

Mr. Emspak. The convention had a session in Sep¬ 
tember and the convention made a decision that the 
organization comply with the Taft-Hartley require¬ 
ments in order to avail itself of whatever facilities were 
available, and on the basis of that decision the officers 
signed the non-Communist affidavits. The exact date, 
I don’t recall. We had an acknowledgment from the 
Board, but the affidavit speaks for itself. 

Mr. Tavenner. Since that time you have been ex¬ 
pelled from membership on the executive board, have 
you not? 

Mr. Emspak. No. 
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Mr. Tavenner. You have not? 

Mr. Emaspak. You mean of CIO? 

Mr. Tavenner. Yes. 

Mr. Emspak. No; we withdrew. 

Mr. Tavenner. You withdrew? 

Mr. Emspak. Yes; the day before. The day that the 
original subpoena was dated, by the way, by the purest 
coincidence. 

Mr. Tavenner. I assure that must have been a coin¬ 
cidence. 

Mr. Emspak. Yeah. 

Mr. Tavenner. At this time are you a member of the 
Communist Party? 

Mr. Emspak. I answered that when I said the affi¬ 
davit speaks for itself. 

Mr. Tavenner. Is that all the answer you care to 
give? 

Mr. Emspak. I should think that is plenty. 

Mr. Tavenner. The affidavit spoke as of the date 
you gave it some months back, but you are not willing 
to speak now as to what you are? 

Mr. Emspak. I understand an affidavit to be an affi¬ 
davit, a document that is binding when one under¬ 
takes to subscribe to it. I further understand what the 
motives of this committee are, to establish a beautiful 
frame to hang people who try to comply with the law. 
0. K. The affidavit is binding, and that is that. 

Mr. Tavenner. That is all you have to say? 

Mr. Emspak. I think that answers the question fully 
and completely. 

J. A. 194: 

More questions regarding appellant’s membership in 
the Communist Party. Refused to answer. 

J. A. 196-199: 

Questions regarding opportunities of the members 
of the union to see defense plants. All questions an¬ 
swered. 
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In his oral opinion (J. A. 224-227) the trial judge analyzed 
and interpreted the appellant’s words, and from all the facts 
and circumstances concluded that appellant had not asserted 
his privilege against self-incrimination. The court observed 
that the appellant was an intelligent and experienced union 
executive and had been accompanied to the hearing by an able 
attorney, and stated, “It is reasonable to conclude that the 
defendant fully intended his examination should proceed and 
terminate as it actually did.” (J. A. 224). The court observed 
that the appellant had objected to a line of questions which 
he had not yet been asked and that he lost no time in disputing 
the powers, the right, and the authority of the committee to 
inquire into his beliefs, his associations, “or as he stated it, 
‘anything else’” (J. A. 225). The court further stated that 
the appellant no doubt regarded himself as a’representative 
of the union and its members. Commenting on the appellant’s 
mention that it was his duty to endeavor to protect the rights 
guaranteed under the Constitution, primarily the first Amend¬ 
ment supplemented by the Fifth, the court observed that the 
appellant analyzed this by explaining that the activities of the 
committee were designed to harm the working people in this 
country. The court further remarked that after the appellant 
had answered in the negative the question whether it was his 
feeling that to reveal his knowledge of his associates would 
subject him to criminal prosecution, he volunteered the fur¬ 
ther statement that he did not think the committee had a right 
to pry into his associations and that was his own position 
(J. A. 226). The court also observed that the appellant ex¬ 
pressed his contempt for the committee when he stated that 
the motives of the committee were to establish a beautiful 
frame to hang people who tried to comply with the law. The 
court concluded that the appellant failed to assert his right 
to claim his privilege against self-incrimination and revealed 
no apprehension of incrimination (J. A. 227). 

It seems an understatement to argue that this court cannot 
say on review that the inferences of the trial judge, leading 
inevitably to his conclusion of guilt, were not reasonable. A 
reading of the record impels to the belief that the appellant 
did not intend to claim and did not claim his privilege against 
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self-incrimination. As the trial judge observed, appellant 
undoubtedly intended that the examination should proceed 
and end the way it actually did. He answered the questions 
he chose to answer and refused to answer all others, and his 
discrimination in this regard did not indicate that he feared 
self-incrimination, which he said he didn’t, but indicated rather 
his stated determination not to permit the committee to pry 
into his associations or beliefs. He betrayed this attitude when 
he first refused to answer whether he knew Louis Budenz, and 
immediately afterwards said he did (J. A. 179). He did make 
vague references to rights guaranteed by the Constitution, 
particularly the First Amendment supplemented by the Fifth. 
He also mentioned that he believed the committee was trying 
perhaps to frame people for possible criminal prosecution. 
But when he was asked specifically whether it was his feeling 
that to reveal his knowledge of persons in his organization 
would subject him to criminal prosecution, he answered: “No. 

. I do not think this committee has a right to pry into my asso¬ 
ciations. That is my own position.” Whether this positive 
disclaimer of the privilege against self-incrimination be taken 
to apply to a single question, or be considered along with all 
the other statements of the appellant as part of his whole state¬ 
ment of reasons for not answering the sixty-eight questions, 
the result on this appeal must be the same. Any one of the 
counts would support the judgment appealed from. Sinclair 
v. United States, 279 U. S. 263, 299 (1928). The positive 
statement that he had no fear of self-incrimination is not qual¬ 
ified or weakened by appellant’s other statements, but rather 
explains his other statements, the vagueness of some of which 
undoubtedly prompted Congressman Moulder to ask the ap¬ 
pellant precisely what his reason was. 

It is apparent that the appellant was undertaking in his ca¬ 
pacity as a witness to protect others whom he represented in 
union affairs. But the appellant before that committee was 
only a witness. It was his primary duty to answer questions. 
Wigmore on Evidence, 3rd Ed., Sec. 2192, quoted with approval 
in United States v. Bryan, 339 U. S. 323, 331. He could be 
excused from answering only when the answer might tend to 
incriminate himself. He could not refuse to answer in order 
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to protect the union, nor because he believed the committee 
had interfered in a private election in his union, nor because 
he wished to protect “people” from being framed for criminal 
prosecution, nor because the questions related to his personal 
beliefs and associations. The privilege against self-incrimina¬ 
tion is personal to the witness and may be asserted only by him 
and for himself. Brown v. Walker, 161 U. S. 591, 597 (1896). 
These invalid reasons make up appellant’s only affirmative 
and specific reasons for not answering. When he was asked 
specifically whether it was his feeling that to reveal his knowl¬ 
edge of persons in his organization would subject him to crim¬ 
inal prosecution, he answered: “No. I do not think this Com¬ 
mittee has a right to pry into my associations. That is my 
own position.” 

The appellant bears eloquent witness to the force of this 
disclaimer by the way he deals with it in his brief. In the 
twenty pages he devotes to the decisive issue whether he ever 
claimed his privilege (Brief 29-49), not one mention is to be 
found of his “No” which bears so heavily on that question. 
To dull the keen edge of this compliment-by-omission, appel¬ 
lant has stowed his babbling stepson in a corner of his brief 
reminiscent of the prison cells said to be in use in some of our 
sister states, designedly malformed to accommodate dissident 
citizens whose grasp of the new freedom is faulty. The trouble¬ 
some sentence appears in appellant’s Point D at page 50, where 
it is treated as support for a contention which appellee has 
never made. In his Point D (49-59), appellant stoutly denies 
the contention that by his disclaimer the appellant “withdrew” 
the privilege which he had previously “claimed.” But the 
Government never made any such contention. Government 
counsel, in his opening statement to the court (J. A. 145-147), 
said that the Government would take the position that the 
appellant did not invoke any privilege. In the latter part of 
the trial itself, government counsel, in stating an objection 
to evidence offered by the defendant, reiterated that the 
Government’s position was that the appellant “as a witness 
before that Committee never did claim his privilege against 
self-incrimination” (J. A. 221). So, to the withdrawal argu¬ 
ment appellee answers that appellant could not throw away 
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what he had never picked up. The reference in appellant’s 
brief, page 55, to the rule that the privilege excuses from giving 
not only answers which are directly incriminating but answers 
which might furnish a link in a chain of incrimination is evi¬ 
dently intended to suggest that in his answer to Congressman 
Moulder’s question, the appellant implied that he was relying 
on that extension of the privilege. But appellant left no room 
in his answer for such implication. After saying that his posi¬ 
tion was not self-incrimination, he went on to say explicitly and 
clearly what it was: “I don’t think this Committee has a right 
to pry into my associations. That is my own position” 
(J. A. 172). 

II 

The committee was not required to direct the appellant to 

answer 

Appellant argues that, when a question was put to appellant 
and he refused to answer, this did not amount to a refusal with¬ 
in the meaning of the statute; that it was incumbent on the 
Committee thereupon to direct him to answer and if he refused 
again that would be a refusal. 

It is submitted that, whatever may be the accepted or re¬ 
quired practice in summary contempt cases or in cases where 
the questioner has power upon the first refusal to grant or to 
withhold immunity, there is no reason and no authority for 
the proposition that a Congressional committee should de¬ 
mand answer for the second time. Where the refusal is before 
a judge who has power forthwith to excuse answer, or to re¬ 
quire answer, or to impose punishment for refusal, as in the 
Burr case, 25 Fed. Cas. 14,692e, there is purpose in such a 
procedure. Likewise, where the questioner has power by 
statute to compel the witness to answer in spite of his well- 
founded claim and to exchange for his answer immunity from 
prosecution, it is incumbent on the questioner to make a forth¬ 
right choice and inform the witness plainly what it is, so that 
the witness may proceed with his answers with the assurance 
that he will not be prosecuted, or continue to refuse to answer 
because the questioner has not chosen to give him immunity. 
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United States v. Eisele, 52 F. Supp. 105 (D. C. Dist. Col. 1943; 
Judge David A. Pine). 

But this is a case of statutory contempt where, once answer 
was refused, the questioner had no power or duty which made 
it necessary or even appropriate for him to act. The Com¬ 
mittee had no power as a Committee, as Chief Justice Marshall 
had as a judge, to compel obedience and forthwith to punish 
disobedience. The Committee had no power, as did the exam¬ 
iner of the Securities and Exchange Commission, to grant im¬ 
munity to a witness. (The statute intended to grant such 
immunity, 18 U. S. C. 3486, is undoubtedly unconstitutional. 
Counselman v. Hitchcock, 142 U. S. 547 (1892), United States 
v. Bryan, 339 U. S. 323, 335-6). The appellant knew what he 
was doing when he refused. For the Committee to call upon 
him again to answer would amount to nothing but a futile pout. 

Appellant says the Committee should direct the witness 
to answer if in the view of the Committee the assertion “had 
not been satisfactorily made” (Appellant’s brief p. 60). But 
it was not for the Committee to decide that, but for the Courts. 
Cj. Kilboum v. Thompson, 103 U. S. 168. By committing to 
the Courts for prosecution contempts of witnesses who appear 
before its committees, Congress has surrendered for its com¬ 
mittees whatever quasi-judicial functions they might have ex¬ 
ercised themselves, and made the issue of contempt and all 
issues on which it depends, judicial questions. Kilboum v. 
Thompson, supra. (The inherent power of the whole body to 
deal with contempts, In re Chapman, 166 U. S. 661, 671-2 
(1896), is unwieldy and has gone out of use.) 

One who refuses to answer questions before a Congressional 
Committee does so at his peril. Sinclair v. United States, 279 
U. S. 263, 299 (1928). Sinclair was not “directed to answer”. 
He did make a statement before being questioned explaining 
why he would refuse to answer questions, and the Committee 
did thereupon take a vote in his presence upon his objection 
and decide to question him; but as he refused to answer a 
specific question the Committee did not pause to “direct him 
to answer”, but proceeded with the next question. The ap¬ 
pellant does not argue that this requirement of direction to 
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answer applies only to cases where the excuse given for refusal 
to answer is a valid claim of immunity against self-incrimina- 
tion. Appellant’s argument spreads to all refusals where some 
objection or statement by way of a reason for not answering 
is made by the witness. On this basis it is difficult to distin¬ 
guish the Sinclair precedent. 

Appellee submits that the Supreme Court of the United 
States went further in United States v. Murdock, 284 U. S. 
141 (1931) than is necessary to defeat appellant’s point here. 
That case involved a statutory contempt as this does. It was 
made a violation for any person required to supply any infor¬ 
mation to an internal revenue examiner willfully to fail to 
supply it at the time or times required by law or regulations. 
284 U. S. 148, footnote. Murdock, being called upon by an 
internal revenue examiner to explain to whom a large payment 
claimed by him in his income tax return was made, refused to 
answer on the ground of self-incrimination. His attorney, on 
whose advice he acted, was present with him and explained 
to the examiner that Murdock was fearful of prosecution at 
the hands of the State of Illinois. The agent was not em¬ 
powered by law, of course, to pass upon the validity of this 
claim, but he did have available to him a statutory procedure 
whereby he could have Murdock brought immediately before 
a District Court judge and have the claim of self-incrimina¬ 
tion passed upon. For a reason which does not appear in the 
reports he did not do that, and Murdock without further cere¬ 
mony was indicted. He lost on his claim because the Federal 
constitution does not protect one from incrimination for a 
state offense. 284 U. S. 148-9. In both the Court below, 51 
F. (2d) at 390, and the Supreme Court, 284 U. S. at 145-6, 
it was argued that the prosecution was premature because the 
use of the procedure to require answer, being the only provision 
for determination by a qualified and authorized officer (that 
is to say, the District Court judge) of the validity of Murdock’s 
claim, was a necessary prerequisite to prosecution. But the 
Supreme Court rejected this argument: 

While undoubtedly the right of a witness to refuse to 
answer lest he incriminate himself may be tested in pro¬ 
ceedings to compel answer, there is no support for the 
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contention that there must be such a determination of 
the question before prosecution for the willful failure 
so denounced. By the very terms of the definition 
the offense is complete at the time of such failure 
(p. 148). 

The cases cited by the appellant do not seem to be in point. 
Graham v. United States, 99 F. 2d 746 (C. C. A. 9, 1938), is 
not authority for the proposition that there is no contempt 
unless the witness is called upon to answer. The Appellate 
Court remanded that case to the court below because the court 
below had erroneously assumed that the appellant could not 
in any circumstances assert his privilege against self-incrimina¬ 
tion because the proceeding in question, which was a hear¬ 
ing before an Immigration Inspector, was not a “criminal 
case” in the words of the Fifth Amendment, and had accord¬ 
ingly not passed upon the merits of the claim. 

Insofar as the Graham case has any application to the 
point being discussed, there are statements in it which seem 
to favor the appellee’s position. The court stated at p. 750: 
“When a witness is examined in open court, his objection to 
answering a specific question is passed upon immediately by 
the court before the witness is compelled to answer. Where 
the examination is before an administrative officer, as in the 
case at bar, the witness is entitled to have his claim of privilege 
ruled upon by the court either at the time he is directed to give 
his testimony, if the witness is a party to the proceeding and 
raises the question, or upon that issue tendered later in a con¬ 
tempt proceeding for his failure to testify.” In the instant 
case the appellant has had his claim of privilege ruled upon 
on “that issue tendered later” in the court. His contention is 
that it should also have been passed upon by the committee. 

The case of May v. United States, 84 App. D. C. 323,175 F. 
2d 994, does not hold that a Congressional committee has to 
direct a witness to answer before liability for refusal attaches. 
It holds that only if a witness makes a valid claim of self-in- 
crimination and the committee over that claim demands and 
gets his testimony is the witness immune from use of that 
testimony under 18 U. S. C. 3486. Accordingly, the court held 
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that the benefit of that statute was not available to May, who 
had testified without making any claim of self-incrimination. 

Ill 

Appellant was not entitled to a hearing on the qualifications 

of the grand jurors 

Appellant contends that the lower court, passing on his pre¬ 
liminary motions before trial, committed reversible error in 
not granting him a hearing on his motion alleging that fewer 
than the twelve grand jurors needed to vote an indictment 
were “qualified and impartial.” The basis for the motion is 
stated in Appellant’s Brief and footnote, pp. 66-68. The only 
allegation of fact in regard to the jurors is that twelve of the 
twenty who voted on the indictment were either government 
employees or wives of government employees. The remainder 
of the offer of proof consists of what appellee would describe 
as the argument which failed to convince the Supreme Court 
in Dennis v. United States, 339 U. S. 162. The appellant in 
his motion, recognizing that he could not rely upon implied 
bias to disqualify the jurors, did rely upon it as sufficient basis 
for a hearing. 

It is not free from doubt that partiality in a grand juror is 
per se disqualifying. The Dennis case involved the trial jury. 
Historically, grand jurors were chosen for what they knew 
about affairs in the community, which in the case of a petit 
juror would be disqualifying. 3 But this consideration aside, 
it is unquestionably the rule, unchanged by the Dennis case, 
that an attack upon the qualifications of grand jurors must 
be based upon facts and not mere conclusions. 

1 The Fifth Amendment requires indictments only in capital “or other¬ 
wise infamous” crime. Violation of 2 U. S. C. 192 is a misdemeanor not 
involving moral turpitude. Sinclair v. United States, 279 U. S. at 299. Ai>- 
pellant could be prosecuted by information under Rule 7 (a), F. R. C. P. t 
unless 2 U. S. C. 194 gives him a statutory right to indictment, which is 
doubtful. However, where the Government has chosen or been compelled 
to proceed by indictment, the accused probably has standing to move to 
dismiss an indictment found by a disqualified body, Just as he would have 
a right to attack an information filed upon the oath of a disqualified prose¬ 
cuting officer. 
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In the case of United States v. Rintelen, 235 Fed. 787, Judge 
Augustus Hand, then (1916) judge of the United States Dis¬ 
trict Court for the Southern District of New York, considered 
the sufficiency of an allegation in a plea in abatement that the 
“grand jurors, in finding the said indictment against the de- 
fedant, were actuated by a strong temper and prejudice against 
the defendant as the result of false statements and vicious 
newspaper publications” and said (p. 789): 

These allegations contain no statement of ultimate 
facts. An intelligent grand juror can hardly be found 
who has not decided opinions derived from his general 
knowledge as to any case of public notoriety. He may 
have even passionate feelings on the subject, which in 
general affect and actuate him. The question is not 
what his feelings were, but whether he voted for an 
indictment honestly and upon competent evidence. 
That an indictment can be quashed because the grand 
jurors had personal prejudices, even ill-founded ones, 
would leave every indictment in an important case, • 
irrespective of the evidence on which it was found, 
open to attack. In this case the plea does not allege 
that any grand juror would not have voted in the same 
way as he had, irrespective of his feelings or of the 
articles in the newspapers. I know of no case in which 
such a plea has been sustained or argument made, and 
I am of the opinion that it cannot stand. 

There are authorities to the effect that pleas of the kind here 
discussed are unavailing unless actual prejudice be shown. 
See cases cited in United States v. Amazon Industrial Chemical 
Corporation, 55 F. 2d 254, 262, U. S. Dist. Ct. for Dist. of Md.; 
Coleman, Judge, December 1931. See Rule 52 (a), F. R. C. P. . 
In this connection it may be noted that the only possible fact 
issues in this case were (1) whether questions were asked of 
appellant, and (2) whether he refused to answer them, both 
of which facts are demonstrated by the record and have always 
been admitted by the appellant. The appellant in his motion 
was not only asserting that at least eight of the twelve mem¬ 
bers of the grand jury indicated in this motion were prejudiced 
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and disqualified, but was promising to prove it if given 
the opportunity; yet, there is not the slightest indication in the 
long motion and offer of proof that an attempt had been made 
to interview a single one of the persons. Under all the cir¬ 
cumstances, it is clear that the court acted properly in denying 
the motion for a hearing. In the absence of any reason for 
appellant not making his whole showing in the usual form of 
affidavits, it can be asserted on this review that the trial judge 
had exclusive discretion to deny a hearing. The appellant 
was trying to get the court to make an investigation which the 
appellant should have made himself. 

IV 

Appellant could not question at his trial the validity of the 
subcommittee; furthermore, the subcommittee was valid 

A. The question is closed. When the subcommittee met at 
3:30 o’clock in the afternoon on December 5,1949, Mr. Moulder 
stated: 

The committee will come to order. 

Let the record show that on November 8, 1949, the 
Honorable John S. Wood, chairman of the Committee 
on Un-American Activities, ordered, authorized, and 
directed Morgan M. Moulder, a member of this com¬ 
mittee, as a subcommittee thereof, to hold, conduct, and 
preside over hearings scheduled for this day. 

Are you ready to proceed, Mr. Tavenner? 

Mr. Tavenner. Yes. I call as the first witness Mr. 
Julius Emspak. 

Mr. Moulder. You solemnly swear the testimony you 
are about to give will be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr. Emspak. Ido. 

Testimony of Julius Emspak, accompanied by his 
counsel, David Scribner. 

Mr. Tavenner. What is your full name, please? 

Mr. Emspak. Julius Emspak (J. A. 159). 

Neither the appellant nor his counsel who was present raised 
any question as to the validity of the subcommittee (J. A. 
156). 
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The appellee contends on the basis of Bryan v. United States, 
339 U. S. 323, that when the appellant left unchallenged the 
assertion of the one-man subcommittee that he was undertak¬ 
ing to conduct the hearing and submitted to interrogation, he 
waived the right to object thereafter. The appellant contends 
that the case of Christoff el v. United States, 338 U. S. 84 (1949), 
applies to make the attack on the validity of the subcommittee 
available to the appellant at his trial. The question as argued 
here is which of the two cases applies. There is some room 
for saying that there is no conflict between them. That was 
the view of Mr. Justice Jackson, 339 U. S. at 343, who had 
dissented in the Christoffel case, 338 U. S. at 90. 

In the Christoffel case the accused appeared as a witness 
before a full committee of the Senate, and without questioning 
its validity proceeded to answer its questions under oath. He 
was indicted for perjury in some of his answers, and at his 
trial he attacked for the first time the validity of the commit¬ 
tee on the ground that a quorum of its members was not present 
when he gave the alleged false testimony and hence he did 
not testify before “a competent tribunal” as the perjury statute 
requires. 22—2501D. C. Code 1940. The Supreme Court held 
in accordance with this contention and stated : “In a criminal 
case affecting the rights of one not a member, the ocassion of 
trial is an appropriate one for petitioner to raise the question.” 

In the Bryan case the accused was summoned to produce 
records before the Committee on Un-American Activities of 
the House of Representatives. There was evidence that she 
had decided beforehand not to produce the records. Never¬ 
theless, she did appear before members of the full committee 
in response to the subpoena. She did not at that time raise 
any question as to the absence of a quorum and told the com¬ 
mittee members present that she had not produced and would 
not produce the records called for. At her trial for contempt 
in this default she raised an objection for the first time to the 
validity of the committee for lack of quorum and requested 
the trial court to leave to the jury the question whether a 
quorum was present. The trial judge refused, and on the con¬ 
trary instructed the jury as a matter of law that the members 
before whom Miss Bryan appeared constituted a valid com- 
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mittee of the Congress. The Supreme Court affirmed the 
judgment for the reason that by appearing before the com¬ 
mittee and not objecting to the absence of a quorum, Miss 
Bryan had waived the point and could not thereafter raise 
it. Said the court: 

At the time and place specified in the subpoenas the 
Chairman of the Committee and a number of other 
members—whether or not a quorum was present at any 
time is not clear from the record—presented themselves 
for the taking of testimony and receipt of papers. The 
defect in composition of the Committee, if any, was one 
which could easily have been remedied. But the Com¬ 
mittee was not informed until the trial, two years after 
the refusal to produce the records, that respondent 
sought to excuse her noncompliance on the ground that 
a quorum of the Committee had not been present. For 
two years, now grown to four, the Committee’s investi¬ 
gation was obstructed by an objection which, so far as 
we are informed, could have been rectified in a few 
minutes. 

Such a patent evasion of the duty of one summoned 
to produce papers before a Congressional Committee 
cannot be condoned * * *. To deny the Committee 
the opportunity to consider the objection or remedy it 
is in itself a contempt of its authority and an obstruc¬ 
tion of its processes * # 

The court disposed of the Christoftel precedent in these 
words: 

The Christoffel case is inapposite. For that decision, 
which involved a prosecution for perjury before a Con¬ 
gressional Committee, rests in part upon the proposi¬ 
tion that the applicable perjury statute requires that a 
“competent tribunal” be present when the false state¬ 
ment is made. There is no such requirement in R. S. 
§ 102. It does not contemplate some affirmative act 
which is made punishable only if performed before a 
competent tribunal, but an intentional failure to testify 
or produce papers, however the contumacy is mani¬ 
fested # * *. 


The instant case involves a violation of the same statute as 
the Bryan case involved. 

Appellant in his brief (p. 71) states that since the refusal 
to answer “requires an appearance before the committee, the 
existence of a valid committee is a material ingredient of the 
offense.” That argument is not supported by authority nor 
by reason. The defaults which the statute 2 U. S. C. 192 
reaches are defaults that occur after appearance, as well as 
such as consist of nonappearance. The phrase following the 
default clause “or who, having appeared” does not restrict the 
default clause to failure to appear. Townsend v. United States, 
68 App. D. C. 223, 226-8 (1938), 95 F. 2d 356, cert. den. 303 
U. S. 664. Miss Bryan did appear. The answers which she 
gave to questions put to her by members of the committee 
were shown at her trial as part of the Government’s proof of 
her default. Hence, the question in her case is the same as 
though her default “required an appearance before a commit¬ 
tee.” As a matter of fact, her default in the precise way she 
committed it did require her appearance. By going to the 
trouble of appearing before the committee, Miss Bryan put 
upon the committee the same burden to comply with statutory 
requirements as would any other witness who might appear 
and thereafter be accused of contempt or perjury. Accord¬ 
ingly, Bryan and EmspaJc involve the same question. 

B. The subcommittee was valid. The question involved 
here is not as in the Christofiel and Bryan cases whether a 
quorum (majority) of the full committee was present. The 
hearing in this case was before a subcommittee of one. 

The counsel for the committee testified that Representative 
Moulder had been appointed by the Chairman of the full 
committee as a subcommittee of one (J. A. 152). The Gov¬ 
ernment failed in its attempt to show a practice in the House 
approving one-man subcommittees because it was unable to 
prove by its witness that the practice is universal, as the ruling 
of the court required (J. A. 153-154). 

There is no law, no statute, and no precedent against one- 
man subcommittees. What is there then that makes subcom¬ 
mittees of one invalid? Logic will not support the proposi¬ 
tion. If a one-man subcommittee is not valid, is a two-man 
subcommittee valid, or a ten-man subcommittee? If the 
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argument is to be based upon logic rather than on some arbi¬ 
trary number, it must go to the point of asserting that a sub¬ 
committee is invalid if it consists of any fewer than the ma¬ 
jority of the full committee. But if that be the rule then 
there would be no need for subcommittees, and the provision 
for them in the statute (60 St. L., p. S28) would be meaning¬ 
less. 

To any argument that to place subcommittee powers in the 
hands of one individual is unwise and dangerous it need only 
be said that such matters of policy are within the control and 
discretion of the full committee which, as this court can judi¬ 
cially notice, has the power to regulate, control, and abolish 
one-man subcommittees. 

District Court rulings in other cases are irrelevant here 

The appellant has devoted a 39-page “Supplement” to his 
brief, setting forth rulings and excerpts from other contempt 
cases decided by District Court judges favorably to the ac¬ 
cused. References to these decisions appear frequently in the 
body of the brief itself. The decisions of the District Court 
judges are, of course, not binding on this court. Neither 
should they be of persuasive force unless they were on all 
fours with the instant case and the decisions were right. But 
a determination of these prerequisites would involve a thorough 
study of the facts in the cases and a determination of what the 
correct ruling should be. These are precisely the processes 
whereby the decision on this review is to be formed. Accord¬ 
ingly, the appellee has made no attempt to analyze or argue 
those District Court cases. 

CONCLUSION 

It is respectfully submitted that the appellant was properly 
accused, was fairly tried, and was properly convicted on evi¬ 
dence which amply justified the finding of guilt. Accordingly, 
the judgment appealed from should be affirmed. 

Respectfully submitted. 

George Morris Fay, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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